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Retirement Benefits 


SoLiciITORS are advised by the Council of The Law Society, 
in a statement published in the October issue of the Law 
Society's Gazette, to wait until The Law Society’s scheme 
for retirement benefits is published before committing them- 
selves with individual insurance companies. They point out 
that there is no urgency about making payments in respect 
of the current year of assessment, as payments in respect 
of the year 1956-57 may be made up to 5th April, 1958. 
Two firms of insurance brokers are obtaining tenders from all 
the leading insurance companies for a scheme to be admin- 
istered by The Law Society. The essential features of the 
scheme are (a) that solicitors participating in it must be 
entitled to vary their contributions from year to year at their 
discretion, but always within the limits imposed by the Act, 
and (/) that on making a contribution and specifying the date 
on which he wishes the retirement annuity purchased by 
that contribution to start, the solicitor should be told the 
minimum annuity which that contribution has bought. 
The Council believe that competitive tenders will compare 
favourably with the terms that an individual solicitor could 
obtain otherwise than under the scheme, even allowing 
for the benefit of any commission that a solicitor would 
normally be able to obtain for himself. 


Committee on Children and Young Persons 
Law 


LAWYERS figure prominently among those appointed by 
the Home Secretary to serve on the departmental committee 
on the law relating to children and young persons under the 
chairmanship of Lorp INGLEBy, the terms of reference of 
which were given at p. 492, ante. Mr. R. A. BLUNDELL, 
Metropolitan police magistrate, Dr. R. M. Jackson, Reader 
in Public Law and Administration in the University of 
/) Cambridge, Mr. A. Pickarp, town clerk of Bristol, Mr. G. A. 
y WHEaTLey, clerk of the Hampshire County Council, and 

Mr. J. P. Wirson, clerk to the Sunderland justices, will 
provide the legal knowledge and experience required for the 
work. The other members of the committee are: Lapy 
ADRIAN, a member of Cambridge Juvenile Court panel and 
probation committee, Mrs. P. L. AITKEN, a governor of the 
Thomas Coram Foundation for Children, Dr. D. CARROLL, 
psychiatrist, a member of the Home Office advisory council 
on treatment of offenders, Mr. DoNALD ForpD, a member of 
the L.C.C. and the London Juvenile Court panel, Mr. E. H. 
Gwywn, assistant under-secretary at the children’s department 
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of the Home Office, Mrs. M. M. C. KEMBALL, a member 
of Lancashire County Council and of the Home Office advisory 
council on child care, Professor ALAN MONCRIEFF, Nuffield 
Professor of Child Health, University of London, Lapy RIDLEY, 
a member of Northumberland Children’s Committee, and 
Alderman D. T. WiritAms, Lord Mayor of Cardiff. The 
secretary of the committee is Mr. T. H. East, of the Home 
Office. 


Less Litigation 


BusINess both in the Queen’s Bench and in the Chancery 
Divisions of the High Court continues to decline, according 
to the published figures of cases set down for the Michaelmas 
term. Only 810 actions were set down in the Queen’s Bench 
Division, comparing unfavourably with 1,276, the figure set 
down for hearing at the same time last year. In the Chancery 
Division the number set down is 156, as against 172 last year. 
On the other hand, there was a slight increase in the number 


THE FUTURE OF QUARRELLING 


WHEN the Lord Chief Justice opened the new Crown Court 
in Manchester last Monday he commented on the falling-off 
in litigation generally and described this as a state of affairs 
more satisfactory to the ordinary citizen than to the Bar. 
For as long as we can remember, and no doubt for many 
years before that, the prophets of woe have been foretelling 
the end of litigation as a livelihood. Yet, in spite of this 
and the unsatisfactory method of payment, it still seems to 
exist. We have heard of cynics who say that the admitted 
solicitor is superfluous in litigation: there are barristers who 
know what there is to know about the law, whereas there 
are unadmitted managing clerks who know everything there 
is to know about practice and a good deal else besides. 

While it is significant that the number of actions set down 
in the Queen’s Bench Division at the beginning of the present 
term was some 466 less than at the same time last year, it 
is too early to close litigation departments on any substan- 
tial scale. It may well be that solicitors are, to use the 
expression of the Select Committee on Estimates, more 
settlement-minded.”’ If this is the explanation we shall 
have to steel ourselves to contemplate the sufferings of the 
Bar with equanimity. A further factor is the increased 
jurisdiction of the county courts. 

One branch of litigation which continues at a high level 
is, unfortunately, divorce. The findings of the Royal 
Commission make it certain that divorce by judicial process 
will continue in this country indefinitely. It follows that 
there will be work for solicitors, although we cannot say that 
it is a very cheerful prospect. As a profession, we have a 
certain vested interest in misfortune, but we find the prospect 
of basing any substantial part of our prosperity upon the 
assumption that marriages will continue to break up singularly 
depressing. It is even more depressing because we seem to 
assume, what is probably the fact, that once the parties 
arrive in solicitors’ offices all that remains is for the 
mechanics to start working. There was a time when some 
solicitors did much towards reconciliation, but the tendency 
in recent years has been for psychiatrists, marriage guidance 
counsellors and probation officers to take over the conciliatory 
work not only of solicitors but even of the clergy. 


“ce 
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of cases in Probate and Divorce, from 2,024 to 2,123. In the 
Court of Appeal there is a small increase from 190 to 198. 


Rating Appeals 


A MONTH ago we noted that up to the end of July nearly 
479,000 proposals had been made by ratepayers to alter 
valuations in the new valuation lists (p. 672, ante). By the 
end of August, we learn, this figure had grown to some 504,500, 
of which over 103,000 had been settled by negotiation with 
the valuation officers. The next stage in the case of proposals 
which are not so settled is, of course, the local valuation court, 
and the 102 local valuation panels from which these courts 
are constituted are clearly in for a busy time. Appeals from 
the local valuation courts lie to the Lands Tribunal and 
thence to the Court of Appeal, and it is not unreasonable to 
expect that a fairly heavy increase in the number of such 
appeals will be experienced in the coming months. 


The esoteric, but remunerative, work of the Chancery 
Division and commercial work generally will no doubt 
continue, but it is unlikely to figure largely in the practices 
of more than a comparatively few firms. 

On the future of litigation in the Queen’s Bench Division 
it is difficult to prophesy. Suppose that pedestrians and 
passengers became compulsorily insured and that the trade 
unions insured their members collectively against accidents 
at work. The happy days when insurance companies 
regularly fought each other have gone, and if actions for 
personal injuries arising out of accidents at work and on the 
roads disappeared or were considerably reduced the con- 
sequences would be significant. On the other hand, a natural 
law seems to protect the lawyers. For example, on the very 
day which saw the abolition of workmen’s compensation and 
the virtual exile of the lawyers from the field of national 
insurance there was abolished the rule of common employment. 

We suppose that litigation in the county court will provide 
some employment indefinitely, but, although the new scales 
leave no room for legitimate grouses, no one can grow very 
rich. There remain the criminal courts. A small number of 
solicitors can make a good living from advocacy before the 
magistrates, particularly in the field of what is known as 
“respectable” crime. The volume of work is small ; no one 
can conscientiously hope that it will increase ; a large number 
of the clients requiring the profession’s services rely on public 
funds and it is safe to predict that even when the revised 
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basis of payment under the Legal Aid and Advice Act, 1949, 
is introduced few fortunes will be made. 

We must bear in mind the strong pull of arbitration and of 
tribunals outside the ordinary courts. Increasing specialisa- 
tion and technicality in industry may well call for technically 
qualified bodies to determine disputes. On the whole, we} 
think it would be unsafe to imagine that litigation as we! 
know it now will necessarily continue to provide us with a 
living to the same extent as it does to-day. 

Next week we propose to consider whether it would be 
wise to make any changes in the training and education of 
articled clerks if solicitors are to re-establish themselves 4s 
men of affairs. 
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“PERSONS EMPLOYED ” 


Tue difficulties of defining the class of persons intended to 
be protected by different sections of the Factories Acts and 
of the regulations made thereunder has given rise to a crop 
of cases in recent months from which it is now possible to 
draw certain general conclusions. The most important of 
these is that each section and each different regulation affects 
its own particularly defined group of workers. A second 
conclusion of importance is that the ranges of civil and 
criminal liability are seldom co-extensive. 


The cases before 1956 

The point was first plainly raised in two decisions of 
Denning, J. (as he then was): in Whitby v. Burt, Boulton 
and Hayward, Ltd. (1947) K.B. 918, he held the occupiers 
of a factory liable for a breach of s. 26 (1) of the Factories 
Act, 1937, in failing to provide safe means of access to his 
place of work for a builder’s labourer (employed not by the 
occupiers but by an independent contractor). He reached 
a similar conclusion in Lavender v. Diamints [1949] 1 K.B. 
585—in each case because the duty under s. 26 (1) is expressed 
in the widest possible terms, to provide safe means of access 
“to every place at which any person has at any time to 
work.” 

Next come two cases on the Building (Safety, Health and 
Welfare) Regulations, 1948, which are themselves rather 


‘ misleadingly relied upon in some of the later decisions. 


Both Mulready v. J. H. & W. Bell, Ltd. [1953) 2 O.B. 117 and 
Wingrove v. Prestige & Co., Ltd. [1954) 1 W.L.R. 524 decided 
that the class of people entitled to rely upon the particular 
regulations invoked in each case was not confined to employees 
of the contractor who was in fact at fault ; they did so upon 
the basis that, while an employer’s duty under reg. 4 (i) of 
these Regulations is to comply with such requirements “ as 
affect any workmen employed by him,” his duty under 
reg. 4 (ii) (which was in point in each case) is not so limited 
and must therefore be owed to a larger class of people 
(including, for example, employees of independent and 
sub-contractors). Each of these two cases depended further 
upon the precise construction of the relevant regulation in 
either case. 

The main group of cases is concerned with the range of 
the duty owed under regulations made under s. 60 of the 
Factories Act, 1937 (as amended by the Factories Act, 1948, 
s. 12), which gives the Minister power to make regulations 
where there is “ risk of bodily injury to the persons employed.” 
In Hartley v. Mayoh & Co. [1954] 1 W.L.R. 355, the Court of 
Appeal held (reversing Barry, J.) that a fire officer who was 
summoned to a fire in factory premises and there killed as a 
result of the occupiers’ breach of the Electricity Regulations 
(which derive their validity from 's. 60 of the 1937 Act) was 
not within the class of “‘ persons employed ’’ for whose benefit 
the regulations were enacted, so that his widow could not 
maintain a civil action for breach of statutory duty. 

The contrast between civil and criminal liability was 
pointed by the Divisional Court in the next case, Stanton 
Tronworks Co., Ltd. v. Skipper [1955] 3 W.L.R. 752, which was 
concerned with a breach of one of the Locomotive and Wagon 
Regulations, 1901, which was expressed to be made for the 
benefit “of persons employed ’—as a result of which a 
workman, not employed by the occupiers, was killed. In 
giving one of the judgments, Ormerod, J., stated the effect 
of the decision in Hartley's case, supra, as being to show that 
“the only persons in contemplation of the regulation are 


the persons actually employed by the occupier of the factory.”’ 
Upon this assumption the whole court proceeded to hold 
the occupiers guilty of an offence under s. 133 of the 1937 
Act, which provides that “‘ if any person is killed in consequence 
of the occupier. . . having contravened . . . any regulation,”’ 
then the occupier shall be liable to a fine. Thus criminal liability 
arose, upon the wording of s. 133, whatever the position as 
to a civil breach of statutory duty. 


A wider construction 


The two most recent cases both agree that the decision 
in Hartley’s case, supra, did not go anything like as far in 
limiting the scope of the phrase ‘‘ persons employed” as 
Ormerod, J., thought it did. In Massey-Harris-Ferguson, 
Ltd. v. Piper [1956] 3 W.L.R. 271; ante, p. 472 (another 
case under the Electricity Regulations), Lord Goddard, C.]., 
regarded the phrase as including “ not only the servants of 
the factory occupier but any other persons who may be 
called upon to do work in the factory such as sub-contractors. 
They are,” he went on, “the type of people who particularly 
need protection.” Diplock, J., giving judgment a few days 
later in Bryers v. Canadian Pacific Steamships, Ltd. {1956 
1 W.L.R. 1181; ante, p. 635 (a case under the Shipbuilding 
Regulations, 1931), reached a similar conclusion in the 
following words: ‘‘ anyone who is employed in a_ place 
where the regulations apply—employed in the sense of its 
being his normal place, the place where it is his duty to 
work, and certainly to work regularly—is obviously covered 
by the expression ‘ the persons employed ’.””. In both these 
decisions reliance is sensibly placed upon the extension of 
s. 60 of the 1937 Act which was effected by s. 12 of the 
Factories Act, 1948. In both cases also, it is respectfully 
suggested, there is some muddled thinking (which vitiates 
neither decision) in relying upon cases in which different 
limiting phrases were under discussion. The Lord Chief Justice 
refers to Smith v. Cammell, Laird & Co., Ltd. [1940] A.C. 242, 
in which the phrase in question was “ all persons employed ”’ 
—plainly of wider import. He also refers to Mulready's case, 
supra, while Diplock, J., relies upon Wingrove’s case, supra 
both of them, as we have seen, cases which depend upon the 
special phraseology of the Building Regulations, and not 
upon the meaning of the phrase “ persons employed ”’ at all. 

Two last points should be made. First, that Streatfe'ld, J., 
in his judgment in the Massey-Harris-Ferguson case, supra, 
did not refer at all to his own interesting decision in Whalley 
v. Briggs Motor Bodies, Ltd. [1954) 1 W.L.R. 840, to the 
effect that the words in s. 49 of the Factories Act, 1937, 
“ persons employed in the process,”’ mean “ persons employed 
by the occupier in the processes of the occupier '’—a very 
close limitation of the phrase. Secondly, that the converse 
of the situation envisaged in the Stanton Ironworks case— 
criminal, without any corresponding civil, liability—can be 
seen in Potts (or Riddell) v. Reid [1943] A.C. 1, which suggests 
that in some cases an employer may be innocent of an offence 
under the Acts and yet remain civilly liable to a person 
injured by a breach of an obligation imposed thereby. 

If anyone should think that the cases have now exhausted 
the scope of this topic, he will find it interesting to contemplate 
the similar and probably fruitful phrase, ‘“‘ workers employed 
in agriculture,”’ which has recently appeared in the Agriculture 
(Safety, Health and Welfare Provisions) Act, 1956. 

R. E.G. H, 
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RUNNING DOWN 
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CASES: CONDUCT BEFORE 


ACTION—IV 


Special damages (continued) 


It will be remembered that in the previous article the 
heads under which special damages are considered were set 
out and the first and second headings of special damage 
considered at length. In this article the other headings of 
special damage are considered in detail and, in addition, the 
benefits from the Ministry of Pensions and National Insurance 
for which credit must be given to the defendant. 


3. Loss of earnings 


Loss of earnings must, of course, be calculated during the 
period that the injured person is necessarily away from his 
work upon his doctor’s instructions, and he cannot expect to 
recover loss of earnings for such periods as he may be away 
from work of his own volition, contrary to his doctor’s advice 
that he should return to work. 

In the case of an employed person a certificate from his 
employers of his net loss after deduction of income tax (see 
British Transport Commission v. Gourley {1956} 2 W.L.R. 41 ; 
ante, p. 12) will normally suffice to convince the insurance 
company, but in the case of self-employed persons the problem 
is rather more difficult and negotiations will have to be 
conducted as well as possible upon the last income tax return 
of the client or an accountant’s certificate, if such can be made 
available. 

In calculating the loss of earnings of an employed person 
the actual average weekly earnings should be taken as the 
basis, inclusive of any sums paid for systematic overtime and 
inclusive of any periodical bonuses paid by the employers, 
less, of course, the appropriate deduction of income tax. 
There is no authority for suggesting that wages or salary 
for a basic 44-hour week only can be recovered. 

In Gourley’s case, mentioned above, the House of Lords 
has applied the broad general principle which should govern 
the assessment of damages in actions for personal injuries, 
which is that the tribunal should award the injured party 
such a sum of money as will put him in the same position 
as he would have been in had he not been injured by the 
defendant’s negligent act. This is the principle of restitutio 
in integrum. Although, as has previously been held, income 
tax is res inter alios acta, the House of Lords has held that 
there is no reason for the plaintiff to make a profit out of the 
defendant’s wrong-doing. Prior to that decision the plaintiff, 
for the sake of argument, having been away from work for a 
year as the result of injuries which he had sustained, never- 
theless received his full wages, including a sum in respect of 
the income tax (including sur-tax) which he would have paid. 
Damages paid for personal injuries are not punitive, still less 
are they a reward. 

The writer feels that this imposes upon the taxpayer a 
liability to subsidise the insurance company concerned which, 
whilst it does not have to pay to the victim an amount equal 
to the income tax which the victim would himself have had to 
pay if uninjured, nevertheless does not have to pay this money 
to the Commissioners of Inland Revenue. Upon consideration 
it will be seen that the plaintiff will receive his net salary ; the 
insurance company are relieved of the liability to pay special 
damages at a gross rate for loss of earnings, and the State 
receives neither income tax upon money which would 


otherwise have been earned by the victim, nor a proportion 
of the compensation which would, prior to the decision in 
Gourley’s case, have been payable to the victim. 


4. Loss of clothing and other property 


Here again, the special damages recoverable are the actual 
value of the clothing or chattels at the time of the negligent 
act, and not the cost of replacing them with new articles, 
The plaintiff cannot expect to recover a new pair of flannel 
trousers when he is knocked off his bicycle while wearing the 
trousers in which he normally digs the garden. 

Should a watch or other article of jewellery be damaged in 
the accident, or lost as the result thereof, it is proper to 
assess its value by taking into account purchase tax payable 
thereon, as this has now become a considerable part of the 
current value of such chattels. 

Jewellery and watches are suitable subjects for an estimate 
of the cost of repairs, or value. Clothing, unless particularly 
exotic, will have to form the subject of negotiations between 
the solicitor and the insurance company’s representative, 
who will no doubt appreciate the opportunity of inspecting it, 
if not totally destroyed. 

A word of warning might be inserted here, as it has been 
the writer’s experience that his clients did not appreciate 
that if the matter comes before a court, they will have to 
prove their damage, and it is not enough for them to write 
down the particulars of what they have lost, adding to 
this list arbitrary figures of what they consider they should 
receive by way of compensation, without being able to 
substantiate these figures. 


5. Husband's claim for loss of wife’s services 

It has been held that the law is that a husband has a 
right—as against a third person—to the society and services 
of his wife. 

Any wrongful act, therefore, committed against a wife is 
actionable by the husband if he can prove that he is thereby 
deprived for any period of her society or services. 


The claim accordingly by a husband for an injury to his 
wife appears to fall into two parts—the loss of consortium 
and the loss of servitium. 

In so far as her services as his housekeeper are concerned 
the husband is entitled to compensation for the loss to him 
of the domestic services that normally his wife would be able 
to render, that is to say, for servitium. This element of the 
claim virtually resolves itself into the out-of-pocket expenses 
to which the husband is put to hire domestic help to look 
after the house and his wife, whilst she is unable to do these 
things herself. 

Furthermore, the husband is entitled to the society of his 
wife, but in the case of Best v. Samuel Fox & Co., Ltd., in the 
House of Lords ({1952] A.C. 716) Lord Goddard expressed 
the view that the only loss that the law will now recognise 
is the loss of that part of the consortium which is the loss of 
services, and accordingly that the claim for domestic expenses 
is a remnant, and perhaps the only remnant, of the husband's 
right to sue for loss of consortium. 

The condition precedent to the husband’s recovery of these 
damages is that his wife should be successful in part at least 
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in her own claim or action against the allegedly negligent 
party. If, however, the wife is held to be contributorily 
negligent, then the question arises whether the husband’s 
recoverable damages are the full amount at which the loss 
of services is assessed, or only a proportion of that figure 
reduced by the amount of the wife’s contributory negligence. 

Whilst it has been held in decided cases at first instance 
that the husband is entitled to succeed as to the whole of the 
claim, the correctness of these decisions is by no means 
universally accepted, and it is open to the insurance company 
representing the negligent party to put forward very force- 
fully arguments in reduction of the amount which the husband 
may seek to recover. 


6. Ministry benefits 

There have been considered above the various heads under 
which special damages may be claimed, but in order to 
arrive at a net figure for these special damages regard must 
be had to s. 2 of the Law Reform (Personal Injuries) Act, 
1948, which provides that in an action for damages for personal 
injuries there shall in assessing those damages be taken into 
account against any loss of earnings or profits one-half of 
the value of any rights in respect of industrial injury benefit, 
industrial disablement benefit, or sickness benefit for the 
five years beginning with the time when the cause of action 
accrued. 

Industrial injury benefit and industrial disablement benefit 
are paid by the Ministry of Pensions and National Insurance 
under the National Insurance (Industrial Injuries) Act, 1946 
(hereinafter referred to as the Industrial Injuries Act), and 
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sickness benefit is of course paid under the National Insurance 
Act, 1946. 

It is not proposed to deal in detail with the Industrial 
Injuries Act of 1946 as it will be more convenient to do so in 
a further series of articles dealing with the practical aspects 
of industrial injuries cases. 

In the normal case, when the injury is not sustained in 
circumstances arising out of and in the course of the injured 
person’s employment, sickness benefit only will be payable, 
and the basic weekly rates applicable are 40s. for the injured 
person if over 18, not being a married woman, 11s. 6d. per 
week for the first child, and 3s. 6d. per week for each additional 
child under the age of 16 and dependent upon the injured 
person, and 25s. per week for a dependent adult. Inquiry 
should therefore be made of the injured person about thie 
amount of any benefits received by him from the Ministry 
of Pensions and National Insurance, but in any case to 
satisfy the insurance company concerned it is advisable to 
obtain a letter from the local office of the Ministry of Pensions 
and National Insurance, setting out full details of all the 
Ministry benefits received by the client which have to be 
taken into account under s. 2 of the Law Reform (Personal 
Injuries) Act, 1948; the letter requesting this information 
should be addressed to ‘‘ The Manager” and set out clearly 
the client’s name, address and National Insurance number 
and should refer to the date of the accident and to the fact 
that the information is required for the purposes of s. 2 of 
the Law Reform (Personal Injuries) Act, 1948, to forestall 
the Ministry’s request for confirmation that the information 
is so required. EGF. 


SPEED LIMITS—II 


Ix the first port of this article (p. 706, ante) the substantive 
offences involved in the compendious term “ exceeding the 
speed limit ’’ were detailed. This concluding part deals 
with some points of procedure, evidence and other matters 
relating to prosecutions for these offences. 


Warning of intended prosecution 

The Road Traffic Act, 1930, s. 21, applies to prosecutions 
for exceeding the speed limit applicable to a vehicle under 
Sched. I to that Act or in a built-up area, and a defendant 
should not be convicted if it is shown that he was not warned 
at the time of the alleged offence of the possibility of a 
prosecution, or that a summons for the offence was not 
served on him within fourteen days, or that a notice of the 
liability to prosecution was not served on, or sent to him 
within that time. Section 21 is discussed at 94 Sor. J. 361, 
and since that article appeared it has been held that, where a 
notice was sent to “ Messrs. Greenwoods, Bury Road, Ramsey” 
and it was proved that there were two firms called “‘ Green- 
woods ’’ in that street, it was still for the defendant to show 
that the right firm had not had the notice (Rogerson v. 
Edwards (1951), 95 Sor. J. 172). While the police should 
not send a notice to an address where they know that the 
defendant will not be (Holt v. Dyson [1951] 1 K.B. 364; 
94 Sot. J. 743), it was held to be in order for them to send it 
to his wife where he was in hospital and so ill that it was 
thought inappropriate to serve him personally, and his wife 
was at his home and likely to be dealing with his affairs 
(Sandland v. Neale [1955] 3 W.L.R. 689; 99 Sor. J. 799). 
A notice sent to the registered owner of a vehicle saying that 


you” will be prosecuted is good, although the intention, 
of course, is to prosecute the person who was actually driving 
(Taylor v. Campbell [1956] Cr. L.R. 342). A notice sent to 
a company omitting the word “ Limited ”’ is good (Springate 
v. Questier [1952] 2 All E.R. 21). In computing the fourteen 
days within which the summons must be served or the notice 
served or sent, the day of the offence is excluded ; if sent by 
post, the notice should be posted at such a time that it will 
reach the addressee within the fourteen days (Stewart v. 
Chapman {1951] 2 K.B. 792; 95 Sor. J. 641). A notice 
gave the wrong time for the alleged offence; it was held 
that, as the defendant could not have been misled by the 
mistake, the notice was good (Pope v. Clarke {1953} 1 W.L.R. 
1060 ; 97 Sot. J. 542). It might be otherwise if the defendant 
was misled or confused by the mistake; giving the wrong 
time is a circumstance which might be relevant in a speeding 
case, where the defendant had been in the same length of 
road two or three times on the day in question. 

The notice can, of course, be sent to the registered owner 
where the defendant’s identity is unknown. 


Proof of offence 


The owner is presumed to be the user of a vehicle until the 
contrary is established. In Watson v. Patterson (noted at 
113 J.P. Jo. 781, and following Bernard v. Sully {1931| 
W.N. 180) it was held by the Divisional Court, on appeal 
from a magistrates’ court, that a conviction should be sustained 
where the prosecutor had given evidence that the defendant 
was the owner of a motor vehicle and that it was in use on 
the day alleged; the defendant had given no evidence. 
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It should, of course, generally be easy for the defendant to 
prove that he was not using the vehicle at the relevant time 
and, if he chooses not to do this, he has only himself to blame 
if he is fined. It is not clear how far the rule stated above 
would apply where the police proved that there were two 
people in the car, as that would not necessarily prove that 
the owner was driving ; on the other hand, it would probably 
be prima facie proof that he was in conttol of the driving 
and therefore aiding and abetting the driver, if not actually 
driving himself, and so convictable as the driver himself 
(cf. Du Cros v. Lambourne {1907) 1 K.B. 40). 

How may ownership be proved? Obviously by the 
defendant’s own admission that he is the owner or by evidence 
of a person who sold him the vehicle and received payment 
from him. <A more difficult question is how far is evidence 
from the register of licences of vehicles kept by local 
authorities admissible to prove that the defendant is the 
owner, in the absence of a witness who can identify him as 
the person who registered himself as owner. Such a register 
is not, it is submitted, a ‘“‘ public document,” as it is not made 
for the information of the public and may not be inspected 
by the public unless a reasonable cause is shown. The 
instructions to licensing authorities give many instances of 
circumstances which are not deemed to be ‘a reasonable 
cause.’’ Documents prepared by a Government department 
which are not ones to which the public can have access are 
not “ public documents,” and will therefore not be evidence 
in themselves of what they record (Lilley v. Pettit [1946] 
K.B. 401, where the law as to public documents is reviewed). 
The names-and addresses of the owners in the register of 
licences set up under the Road Vehicles (Registration and 
Licensing) Regulations, 1955, reg. 19, are therefore, it can be 
argued, mere hearsay evidence as to what an official was told 
as to the name and address of the owner of a vehicle with a 
certain number (unless that official can identify the defendant 
as the man who gave those particulars or the writing on the 
application form is shown to be that of the defendant). On 
the other hand, there is authority for saying that the court 
may treat identity of name and address as evidence of identity 
(Simpson v. Dismore (1842), 11 L.J. Ex. 137; Russell v. 
Smyth (1842), 11 L.J. Ex. 308; Martin v. White [1910] 
1 K.B. 665). The court can, it is submitted, take judicial 
notice of the fact that the ownership of a motor vehicle must, 
by law, be registered and that therefore some person must be 
registered as owner of the car bearing a particular registration 
number which a constable saw apparently exceeding the limit. 
The court can thus, it is submitted, look at the register and 
see under what name and address the registered owner is 
recorded. If such name and address are much, but not exactly, 
the same as the defendant's, then the court can, at its 
discretion, say that the evidence is or is not sufficient to 
identify the defendant as the owner ; on the other hand, if 
the names and addresses are exactly the same, then here is 
evidence which can be accepted as to the identity of the 
owner, subject, of course, to rebuttal by the defendant. One 
may notice here s. 113 (3) of the Road Traffic Act, 1930, 
which empowers the police to require information as to who 
was driving a vehicle on a particular occasion. 

Another matter which sometimes must be proved is the 
unladen weight of a vehicle, as this is relevant to the speed 
limit of heavy motor cars and locomotives. The Motor 
Vehicles (Construction and Use) Regulations, 1955, regs. 59 
to 61, require that the owner of a locomotive, motor tractor 
or heavy motor car shall cause the unladen weight to be 
painted or plainly marked on the near side. This operates, 
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it is submitted, as an admission by the owner that a vehicle 
is of that weight, but not as such an admission by any other 
person, e.g., the driver of a British Road Services vehicle. 
In the absence of a proper weighing or an admission, the 
unladen weight of a vehicle must seemingly be estimated by 
eye, and no doubt he would be a bold man who could 
confidently say: “ The unladen weight of this vehicle, in my 
opinion, is 2 tons 19 ewt. 2 qrs. and of that vehicle 3 tons 
0 cwt. 2 qrs.’’ It would be reasonably safe to accept a 
constable’s opinion that the weight of a very large vehicle 
exceeded 3 tons, but, in cases where the weight might be near 
that mark, it would be in the discretion of the court whether 
to accept his evidence or not. Evidence of such opinion is, it 
is submitted, admissible in the same way as an opinion of 
speed is admissible, but may the constable (where the owner 
is not the defendant) refer to the painted weight as something 
which guided him in forming his opinion? Save as against 
the owner, such painted weight seems to be hearsay evidence. 
The police may require a vehicle to be weighed, however, 
pursuant to the Road Traffic Act, 1930, s. 27, but cannot 
require it to be unloaded for that purpose. A weight ticket 
given under s. 27 is not, it is submitted, evidence in itself 
of a vehicle’s weight ; although Churchill v. Norris (1938), 
158 L.T. 255, is sometimes cited as authority for saying that 
such a ticket is evidence of weight, it appears from a perusal 
of the report that there was ample evidence of weight apart 
from that ticket and the judgments do not refer to the 
question of its admissibility. Possibly it was admitted as a 
document used to refresh a witness’s memory of what weight 
was disclosed at the “ weighing-in ceremony.” 

The Motor Vehicles (Construction and Use) Regulations, 
1955, regs. 60 and 61, further require the permitted speed 
to be painted by the owner on the sides of tractors and heavy 
motor cars, and reg. 63 requires a disc to be exhibited showing 
the number “20” at the back of every vehicle restricted to 
a speed of 20 m.p.h. The user as well as the owner would 
offend if reg. 63 were disobeyed. Seemingly, the disc could 
be regarded to some extent as an admission of the permitted 
speed by any user, but the speeds painted on the side under 
regs. 60 and 61 would be admissions only by the owner. 
However, the constable would have to give evidence as to the 
vehicle’s unladen weight also, and it is upon this evidence that 
the magistrates would decide what was the vehicle’s permitted 
speed. The case of Pritchard v. Dyke (1933), 149 L.T. 493, 
has not been overlooked, but perusal shows, it is submitted, 
that the court was very far from laying down that a disc 
or painted speed was conclusive proof of a vehicle’s maximum 
permitted speed. 

Tyres 

The permitted speeds of most vehicles vary according to 
their tyres and those of their trailers. Schedule I to the 
Act of 1930 refers to the first and second conditions as to 
tyres and the limits are graduated according to the condition 
which is satisfied. The first condition is that all the wheels 
of the vehicle and trailer are fitted with pneumatic tyres ; 
the second condition relates to soft or elastic tyres. 


Penalties and endorsement 
The Road Traffic Act, 1956, has not increased the penalties 
and they remain at {20 for a first conviction and £50 for a 
second or subsequent conviction. As persons exceeding the 
limit in a built-up area are deemed to offend against s. 10 
of the Road Traffic Act, 1930 (which is the section imposing 
penalties in respect of exceeding the limit applicable to the 
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class of vehicle), a previous conviction for either offence will 
count as a previous one when the other offence is charged. 
A person may not be disqualified from driving on first or 
second conviction for either offence, but may be disqualified 
for any period the magistrates think fit on third or subsequent 
conviction (Road Traffic Act, 1930, s. 10 (2)). By s. 5 of the 
Act of 1934, the driving licence must be endorsed on con- 
viction for either offence unless there are special reasons. 
Most of the cases on “ special reasons’ have been concerned 
with insurance, but the general rule that previous good 
character and a long unblemished motoring record do not 


DATE OF ASSESSMENT OF DAMAGES 
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amount to a special reason holds good for ‘‘ speeding endorse- 
ments” also. Magistrates found a special reason for not 
endorsing a licence where an engineer of an Electricity Board 
had been exceeding the limit in a built-up area in order to 
get to an incident which was threatening to black out a 
large area. 

Removal of an endorsement for exceeding the limit after 
one year is provided for by the Road Traffic Act, 1930, s. 8 (5) 
(as substituted by s. 5 (3) of the Act of 1934). The provisions 
of s. 8 (5) are too detailed to be summarised and the reader is 
referred to the subsection itself. cs Ww. 


IN 


CONTRACT 


A RECENT case illustrates what may be taken as the general 
tule governing the date at which the circumstances of a 
dispute are to be looked at for the purpose of assessing 
damages. That date is the date of the breach, but the result 
which it gives in the case in question, Philips v. Ward [1956] 
1 W.L.R. 471; ante, p. 317, might take some people by 
surprise when first considered. 

Briefly, a surveyor had been found negligent in making 
his survey of property: he valued it at £25,000 when it was 
found to be worth only £21,000 because there was a faulty 
roof in part of the premises and repairs would be necessary. 
These repairs were estimated to cost £7,000, and the question 
was: can the person employing the surveyor claim the cost 
of the repairs (£7,000) or the difference in value (£4,000) ? 

The first question that arises in the mind is why the 
property has a value less than that assessed by a figure of 
£4,000 when the repairs will cost £7,000. The answer is 
that property with a new roof is worth more than property 
with a sound, but not new, roof. Looking, therefore, at the 
position as it was at the date of breach one compares the 
property with an unsound roof with what it would be if the 
roof had been sound but as old as the rest of the building. 
The result is that the plaintiff in such a case can claim only 
the difference, i.e., £4,000, and not the cost of repair. 

3ut the law does not always look to the date of the breach 
of contract. It selects that date which will give the plaintiff 
proper compensation for the loss suffered by the defendant’s 
breach. Thus in the case of Otter v. Church [1953] 1 W.L.R. 
156, where a mother was wrongly advised as to the need for 
her son to make a will in order that his property might fall 
into his estate, it was argued that at the date of the breach, 
ie., the date when advice, based on a misapprehension of the 
facts, was given, the son was still alive and able to make a 
will. In fact he died without making a will, and, as the 
property was entailed, it did not go to those persons who were 
intended, and the mother’s purpose was defeated, as the 
advice had been wrong. But the court held that the proper 
date to be taken in this case was the date when the son 
had died and the property lost to the members of the family 
intended to be benefited. 


In Kwet Tek Chao v. British Traders, Ltd. [1954] 2 O.B. 459 
it was laid down that where the effect of a breach is not 
discovered until some time afterwards, by which time the 
loss is greatly increased, the assessment of damages is to be 
made as at the date of discovery of the full effects of the 
loss. If by that time the goods are unsaleable, or virtually 
unsaleable, the assessment will be based on the contract 
price. 

Again, in Synge v. Synge [1894] 1 Q.B. 466 (C.A.), where 
a man promised in the contract of marriage settlement to 
make a will leaving certain property to the woman he was 
marrying, and during his life he alienated the property in 
question, thus committing a form of anticipatory breach of 
contract by disabling himself from bequeathing the property 
to his widow, it was held that one must consider the date of 
death of the husband and the possibility of the wife’s surviving 
him, and assess damages on that basis. 

In general, with regard to anticipatory breach, the rule 
is that one takes the date when the contract should have been 
performed (Frost v. Knight (1872), L.R. 7 Ex. 111). But 
difficulties may arise where there are sub-contracts and 
the innocent party wants to protect himself by going into the 
market the moment he learns of the repudiation. Suppose 
he is buying goods, and on hearing of the repudiation he buys 
goods at a higher price than they are when the date of the 
performance of the first contract arises. Can he claim the 
difference ? The answer will be in the affirmative if it was 
reasonable for him to make the purchase (Millett v. Van 
Heek & Co. [1921] 2 K.B. 369 (C.A.)). 

This rule may also work in reverse, i.e., if it was reasonable 
to go into the market on hearing of the breach, the defendant 
may claim failure to mitigate loss should the plaintiff fail 
to do so, and the prices subsequently rise (Melachrino v. 
Nickoll & Knight [1920] 1 K.B. 693, 699). 

Summarising, we may say that the law, in assessing damages 
for breach of contract, does not necessarily take the circum- 
stances at the date of the breach as the guide: it is prepared 
to take some other date if that would give a more realistic 


basis for compensation. 
L. W. Mt, 





Mr. RoBert Gore MICKLETHWAIT, Q.C., has been appointed 
Deputy Chairman of the Court of Quarter Sessions for the County 
of Stafford. 

Mr. H. FLeeEt, an assistant in the Worthing town clerk’s 
department, has been appointed legal assistant to Warwick 
Corporation. 


Miss M. H. SINDELL has joined the Wakefield town clerk’s 
department as prosecuting solicitor. She previously held a similar 
post at Kettering. 

Mr. FREDERICK WILKINSON has been appointed clerk to 
Barnoldswick Urban Council in succession to Mr. R, W. Fenton, 
who has retired, 








742 [Vol. 100] 


A Conveyancer’s Diary 


“* The Solicitors’ Journal ” 
Saturday, October 13, 1956 


PERPETUITIES 


GARRICK used to say of the power of George Whitefield’s 
voice that “he could make men either laugh or cry by 
pronouncing the word Mesopotamia.”’ A rere gift, and quite 
as rare a one is the ability to embellish a precise statement of 
the law with some quality of mind or imagination not usually 
to be found in what we call “‘ the books.”’ Lord Macnaghten 
could point his judgments with wit, and everything that 
Maitland wrote showed the grace of a natural stylist ; 
Jarman’s clear, monumental command of language is only 
now beginning to be appreciated as it should. But I had 
never expected to come across a legal textbook—the kind 
of book which, regarded otherwise than as an imparter of 
technical information, can usually appeal only to Dryasdust 
—illuminated with genuine humour until “ The Rule against 
Perpetuities ”’ by Dr. J. H. C. Morris and Professor W. Barton 
Leach came into my hands.* 


Dr. Morris is well known as a teacher of law, as a contributor 
of many lively notes to learned periodicals, and as editor of 
such classical works as Theobald on Wills and Dicey’s Conflict 
of Laws. Professor Leach is, among many other things, the 
author of the section on the rule against perpetuities in the 
“American Law of Property.’”” According to the preface, 
about one-half of the book under review is based on -this 
contribution to the American work, altered and rearranged 
as necessary, and the remaining half is either new material 
written by Dr. Morris, or is based on articles of the two 
authors in various law reviews. The putting together of all 
this material has been the work of Dr. Morris. The result is 
far more satisfactory than the method of composition suggests. 
In fact, it is excellent. The material (which includes a chapter 
on accumulations) is well arranged, the style cogent and clear, 
and the exposition copiously illustrated by examples either 
taken from or based on decided cases. Nothing can be 
better devised to explain the workings of the rule and the 
fine distinctions which are sometimes apparently drawn in 
its application than this method of illustration. Many of 
the chapters end with a section entitled “Critique,” in 
which accepted rules and principles are rationalised or 
criticised, and no doubt the Lord Chancellor’s Committee on 
Law Reform, which is currently charged with the task of 
examining the rule against perpetuities with a view to 
recommending any legislative reform which may be found 
to be desirable, will find these parts of the book of exceptional 
interest. 

Lessons from abroad 


In this connection, as the reader would naturally expect 
in an Anglo-American product of this kind, the operation of 
the rule in places other than England is given a due share 
of the authors’ attention. Various attempts made to amend 
the law and improve it are noted, and the impression which 
the reader obtains from this part of the book is that these 
have on the whole been unsuccessful. Of the statutory rule in 
New York, which is based on a permitted period of two lives 
without any further period of years, and which has been 
adopted or adapted by other States of the Union, one of the 
present authors has said that “‘ New York offers the least 
flexibility to a testator or settlor and the greatest possibility 
that his intentions will be defeated or his estate diminished 
by litigation’’—-a formidable warning to our would-be 
{2 15s. 


* 1956. Stevens & Sons, Ltd 


legislators on this subject. The section on the rule as it 
exists and is applied in various States of the U.S.A. and in 
those of the Dominions whose law is based on the common law 
is rounded off by an appendix which gives the most important 
of the statutes which have made local modifications of the 
rule. The authors’ general conclusion is that, although the 
rule has produced many hard cases in its history (in its settled 
form it is now getting on for 300 years old), a rule of this 
kind is salutary, and on the whole the rule does less harm 
than good. 
Private enterprise ? 

If there is much information to be derived from the text 
of this book, there is also a great deal of entertainment to be 
found in the footnotes. The only way that a sample of this 
unexpected and most welcome feature can be given is by 
direct quotation. 

To illustrate the important point that s. 163 of the Law 
of Property Act, 1925, does not substitute the age of twenty- 
one in all cases for any greater age specified by the testator 
or settlor, but only when the gift or gift over would but for 
such substitution be void for remoteness, the example is given 
of a gift by a testator of property to his wife for life and 
then to such of his children as should attain twenty-five. 
The comment is then made that this is a valid gift as it 
stands without recourse to s. 163, for all the testator’s children 
must be in being at his death and must attain twenty-five 
(if at all) within their own lifetimes. A footnote is appended 
to this illustration. The reader, it states, ‘‘ would be surprised 
at the number of examination candidates who habitually give 
the wrong answer to this simple problem, thereby committing 
themselves either to the proposition that a dead man can 
have children, or to the proposition that a person can attain 
the age of twenty-five more than twenty-one years after his 
own death. One would think that the last word on the former 
proposition had been said by Andrew Marvell : 

‘The grave’s a fine and private place, 
But none, I think, do there embrace.’ 


Perpetuity and potency 


Then in dealing with the rule whereby it is conclusively 
presumed for the purposes of the perpetuity rule that any 
person is capable of having children, no matter what his or 
her age, and regardless of physiological facts, the authors 
refer to the case of Re Gaite’s Will Trusts (1949), 65 T.L.R. 194. 
The facts, as summarised in the text, were that 7 gave 
property on trust for A for life and then “ for such of her 
grandchildren living at my death or born within five years 
therefrom who shall attain the age of twenty-one.’”’ At 7's 
death A was a widow aged sixty-five ; she had two children 
living and one grandchild, aged eight. The only series of 
events which would have caused the gift to grandchildren to 
vest beyond lives in being and twenty-one years after would 
have been the following: after T’s death A would marry 
and have an additional child; that child would marry and 
have a child within five years after 7’s death. (The case 
was nevertheless seriously argued and the gift only upheld 
by a very uncertain chain of reasoning.) 


Facts not so simple 


The footnote which the authors add to the statement of 
this case is full of the kind of fascinating information which 
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they seem to have at their fingertips to enliven a point. I 
will quote it (some references apart) in full. ‘‘ Some data 
are available on the issue of medical fact. On May 14, 
1939, at the Maternity Hospital in Lima, Peru, a Cesarian 
operation was performed upon a young girl named Lina 
Medina, and she was delivered of a 6} pound boy. According 
to an official birth certificate Lina was born on September 23, 
1933. The parents insisted that the correct date was 
September 23, 1934. Doctors who examined the girl to 
determine her age on the basis of physical development came 
to various conclusions ranging between five and nine years. 
The case is fully discussed in a report presented to the 
Academy of Medicine at Lima and published in La Reforma 
Medica, No. 306 (Lima, Peru, May 1, 1939). A résumé 
appears in 8 The Bloodless Phlebotomist No. 6... Time 
Magazine, May 29, 1939. This literature answers many 
questions that will occur to the reader and fails to answer 
others. It will be noted that little Lina did not have a 
‘child,’ as that word is construed when used in a will or 
settlement, for she was unmarried. Moreover, the offspring 
could not be legitimated by later marriage since all identifiable 
candidates for paternity were, to put it mildly, within an 
unlawful degree of consanguinity. So, even this unique 
medical phenomenon fails to provide an example of a child 
of five having a ‘ child ’.” 

While there’s life . . . 

This lively style can be used to criticise as well as to 

entertain. Thus, after summarising the effect of the decision 
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in Ward v. Van der Loeff {1924| A.C. 653, the authors observe 
that “this case stands as an authority for the following 
remarkable propositions : (1) A woman of sixty-six can have 
another child. (2) The son of a woman of sixty-six who uses 
the words ‘my brothers and sisters’ in his will (there being 
four living brothers and sisters) intends to include future born 
brothers and sisters in this classification since he believes that 
his mother can have more children by his father, a man of the 
same age. (3) The fact that this latter holding results in the 
total invalidity of the gift is not to be taken into consideration 
in such a way as to cause any variation of the construction 
of the gift.” 


Adapting the rule 


But the principle exemplified in (3), what the authors call 
the ‘remorseless’ construction of limitations which may 
infringe the rule, is not now so rigidly upheld as it was (say) 
fifty years ago. The authors discern a tendency to adapt the 
rule to the facts, to apply it as if it were a pruning knife, and 
not an axe to lay to the roots of the testator’s or the settlor’s 
limitations. If this tendency continues (and I think that it 
is easier to see it as a gradual growth than as the ready-made 
product of amending legislation) the greatest single defect of 
a rule which, on the whole, performs its social purpose with 
considerable efficiency will be removed. How the rule 
operates in all kinds of different circumstances the reader 
can ascertain with pleasure as well as profit in this book. 

“ABC” 


Landlord and Tenant Notebook 


UNAUTHORISED IMPROVEMENT BY STATUTORY 
TENANT 


In an interesting county court case briefly reported in Current 
Law for August, damages were claimed from a statutory 
tenant who had sought his landlord’s consent to an alleged 
improvement of the premises and, on consent being refused, 
carried out the alteration himself (Coutts v. Donnelley ; 
No. 411). The report implies that the terms of the original 
tenancy had contained—to use the language of the Landlord 
and Tenant Act, 1927, s. 19 (2)—‘‘a covenant condition or 
agreement against the making of improvements without a 
licence or consent.’’ The subsection enacts that “ such 
covenant condition or agreement shall be deemed, notwith- 
standing any express provision to the contrary, to be subject 
to a proviso that such licence or consent is not to be 
unreasonably withheld’; and the defendant’s answer was 
that consent had been unreasonably withheld (Tveloar v. 
Bigge (1874), L.R. 9 Ex. 151, would then support the pro- 
position that the effect was to release him from the covenant, 
etc.). The county court judge held that he was bound by 
Drake vy. Pearlman [(1933] E.G.D. 377 to hold that the 
subsection did not apply to a statutory tenancy. And 
what makes the case so interesting is a note added by the 
learned editors of Current Law, pointing out that the decision 
is ‘‘in direct conflict with the text of Blundell’s Rent 
Restrictions Guide, p. 180.” 

The relevant passage in that Guide cites Tideway Invest- 
ment and Property Holdings Ltd. v. Wellwood [1952] 
Ch. 791 (C.A.); but before comparing the two authorities 


it may be useful to refer to an older decision on what statutory 
rights a statutory tenant may claim other than those conferred 
by the rent control legislation itself. 


Forfeiture 


‘ 

In the comparatively early days of that legislation, Brewer 
v. Jacobs [1923] 1 K.B. 528 decided that a statutory tenant 
was not entitled to the benefit of s. 212 of the Common Law 
Procedure Act, 1852, or that of the Conveyancing Act, 
1881, s. 14 (now the Law of Property Act, 1925, s: 146). 
The defendant in a claim for possession was a statutory 
tenant who had become such on the expiration of a 
five years’ lease. In October, 1922, he had not paid the 
Michaelmas rent and had failed to observe a covenant to 
repair. The plaintiff issued a summons and served no 
forfeiture notice ; on 13th November, about a month before 
the return day, the defendant paid rent and costs into court. 
The Divisional Court upheld the order for possession granted 
by the county court judge. 

The reasoning was as follows: Since the expiration of the 
lease, there was no question of forfeiture. The tenant was 
in possession only as long as he complied with the Increase of 
Rent, etc. (Restrictions) Act, and the judge was entitled to 
make an order for possession if he failed to pay rent, failed 
to observe other terms of the original contract, and it was 
considered reasonable to make the order. 
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While the judgments do not set out the various provisions, 
I propose, for present purposes, to quote from them here. 
Common Law Procedure Act, 1852, s. 212: ‘“ If the tenant 

. shall, at any time before the trial in such ejectment .. . 
pay into court .. . all the rent and arrears, together with 
the costs, then... all further proceedings in the said 
ejectment shall cease and be discontinued.”” Law of Property 
Act, 1925, s. 146 (1): “A right of re-entry or forfeiture 
under any proviso or stipulation in a lease for a breach of any 
covenant or condition in the lease shall not be enforceable, 
by action or otherwise, unless and until the lessor serves 
on the lessee a notice . . .” 

And the Increase of Rent, etc. (Restrictions) Act, 1920, 
s. 15 (1): ‘‘ A tenant who by virtue of the provisions of this 
Act retains possession of any dwelling-house to which this 
Act applies shall, so long as he retains possession, observe 
and be entitled to the benefit of all the terms and conditions 
of the original contract of tenancy, so far as the same are 
consistent with the provisions of this Act . . .” ; while (taking 
the enactment now in force) by the Rent, etc., Restrictions 
(Amendment) Act, 1933, s. 3 (1): “ No order or judgment 
for the recovery of possession . . . shall be made or given 
unless...” 


Unauthorised subletting 


The case which influenced the recent decision, Drake v. 
Pearlman (the county court judge taking, in my submission, 
a correct view of the observations on reports not made by 
barristers made in the Court of Appeal on 15th December, 
1953: 98 Sor. J. 61—i.e., limiting them to cases in which 
reports by barristers are available), concerned a claim for 
possession on the ground of subletting in breach of covenant. 
The county court judge had made a conditional order, the 
condition being that the statutory tenant—widow of the 
original tenant, who had been a statutory tenant when he 
died in 1918—should apply for consent in accordance with 
the original agreement, the underlying assumption being that 
unreasonable refusal would release her, or at all events that 
the Landlord and Tenant Act, 1927, s. 19, applied to statutory 
tenancies. That was not, in fact, all that was wrong with 
the order ; as it stood, all the tenant had to do was to ask for 
leave. And then the county court judge appears to have 
overlooked the circumstance that consent must be sought 
before subletting, however unreasonable it might be to refuse 
(Eastern Telegraph Co. v. Dent [1899] 1 Q.B. 835 (C.A.)). 
But at all events, the ratio decidendi of Drake v. Pearlman 
was that the Landlord and Tenant Act, 1927, s. 19, did not 
apply to statutory tenancies, both Acton, J. and Goddard, J. 
(as he then was), citing Brewer v. Jacobs in support of this 
view. Goddard, J., was the more emphatic (and his was the 
judgment which influenced the county court judge in Coutts v. 
Donnelley): “I understand the learned judge to have taken 
the view that the provisions of s. 19 of the Landlord and 
Tenant Act, 1927, applied to add terms to the original contract 
of tenancy in a case where the tenant is holding over under 
the Rent Restrictions Acts. I think it would be enough to 
dispose of the case by saying that that view of the law is 
contrary to the decision of Brewer v. Jacobs.” 


An analysis 


In my submission, the applicability of Brewer v. Jacobs 
is open to question. In Brewer v. Jacobs the court was asked 


to grant relief against forfeiture under the Common Law . 


Procedure Act, 1852, s. 212, and to hold that the provisions 
as to notice contained in what is now the Law of Property 
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Act, 1925, s. 146, had not been complied with. The answer 
was in effect that the plaintiff had not brought any ejectment 
for non-payment of rent and was not seeking to enforce any 
proviso for re-entry or forfeiture ; his cause of action was the 
determination of the defendant’s tenancy (see now Parker vy. 
Rosenberg [1947] K.B. 371 (C.A.)) which could of course no 
longer be forfeited; and the non-payment of rent and dis- 
repair were relevant merely to (what is now) the Rent, etc., 
Restrictions (Amendment) Act, 1933, s. 3 (1) and Sched. I (a), 
which gave the court jurisdiction which it would not otherwise 
possess. 

But the Landlord and Tenant Act, 1927, s. 19 (1), operates 
differently : ‘‘ In all leases whether made before or after the 
commencement of this Act containing a covenant condition 
or agreement against assigning, under-letting, etc., without 
licence or consent, such covenant, etc., shall, notwithstanding 
an express provision to the contrary, be deemed fo be subject 
(a) to a proviso . . . that such licence or consent is not to 
be unreasonably withheld . . . (2) In all leases whether made 
before or after the commencement of this Act containing a 
covenant, etc., against the making of improvements without 
licence or consent, such covenant, etc., shall be deemed. . . to 
be subject to a proviso that such licence or consent is not to be 
unreasonably withheld . . .’’ (I will presently advert to some 
further provision to be found in the case of (2), the covenant 
against improvements, only). 

In Brewer v. Jacobs the defendant never brought himself 
within the limited scope of the two statutes on which he 
sought to rely. But when a court is told to read a document 
as if it said something which it does not in fact say, I respect- 
fully suggest that it has no option; and when a tenant is 
“entitled to the benefit of all the terms”’ of a contract he 
should be entitled to the benefit of those terms as they have 
to be interpreted. 

I do consider, however, that in Drake v. Pearlman the 
same result might have been achieved without reference to 
Brewer v. Jacobs ; this because of the circumstance that, while 
the Landlord and Tenant Act, 1927, s. 19 (1), applies to leases 
whether made before or after its commencement, the original 
contract of tenancy had long expired when the Act was passed. 
An argument that a proviso was to be deemed to be inserted in 
a lease no longer current in 1927 would seem to be rather 
far-fetched. 

There is also one point which might be made in favour of 
non-applicability of the second subsection of s. 19, at all 
events. That subsection concludes by entitling the landlord 
to “‘ require as a condition of such licence or consent, where 
such a requirement would be reasonable, an undertaking on 
the part of the tenant to reinstate the premises in the condition 
in which they were before the improvement was executed.” 
It might be contended that this showed that contractual 
tenancies were meant to be covered, “ reinstatement ” 
meaning restitution of the status quo ante on the determination 
of the contract of tenancy. But the answer that suggests 
itself is that, as periodic as well as fixed term tenancies are 
within the scope of the subsection, effect could easily be given 
to the requirement by an undertaking to reinstate on the 
determination of a statutory tenancy. 


The “ Tideway” case 
Tideway Investment and Property Holdings, Ltd. v. 
Wellwood was an interesting decision mainly concerned with 
the framing of a conditional order for possession. It shows, 
inter alia, that a tenant who has incurred a forfeiture during 
his contractual term may none the less qualify for the 
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protection of the Rent, etc., Restrictions Acts; but, on the 
question whether the Landlord and Tenant Act, 1927, s. 19, 
applies to statutory tenancies, I cannot agree that it is very 
helpful. 

The section was indeed referred to at first instance, the 
circumstances being as follows : Landlords, who had supplied 
hot water without being obliged to, cut off the supply. The 
agreements forbade alterations without consent. Some 
tenants then installed heaters, after some negotiations ; 
solicitors acting for eleven of them had written announcing 
their desire to do so, offering to pay costs incurred and 
damages representing the diminution in value and to give an 
undertaking to reinstate on departure ; and “ if this proposal 
is unacceptable to you, our clients intend to pursue the matter 
further, and to take advantage of such legal remedies as may 
be open to them.” They later on proceeded to do the work 
without having obtained consent. 

But it so happened that the work entailed a trespass on the 
landlords’ premises ; and for this reason alone Harman, J., 
held that there was no “ improvement ” to which the Landlord 
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and Tenant Act, 1927, s. 19 (2), could apply. And the 
application (clearly the letter was written against the back- 
ground of the subsection) had been made, and the work 
done, not long before, but before the contractual tenancies 
ended ; and this part of the judgment (not challenged, or at 
all events not seriously’ challenged, on appeal) can hardly 
be said to throw light on the question of applicability of the 
section to statutory tenancies. 


But Harman, J., did go on to visualise the possibility of 
his being wrong on that point, and proceeded to consider 
whether, if the work was an improvement, consent had been 
unreasonably withheld. And in concluding that it had not 
or would not have been, the learned judge did emphasise 
the fact that the tenancies were short ones and the landlords 
had no assurance that the tenants would stay on. This 
dictum, if it would not support a proposition that the Landlord 
and Tenant Act, 1927, s. 19 (2), does not affect statutory 
tenancies, could be used as the foundation of an argument that 
a “‘statutory landlord” is always justified in withholding 
consent to an improvement. R. B. 


HERE AND THERE 


DEPRESSING START 


OnE tends to notice the state of the weather with more 
particularity than usual on the day of the ceremonial opening 
of the Law Courts. This year its uncodperativeness with the 
spirit of legal pageantry was without a parallel for quite a long 
time past. One had the impression that the rain was not so 
much falling out of heaven as being flung out with a malicious 
gusto. For silk stockings and buckled shoes the conditions 
were as bad as they could be, and wise indeed would have been 
the wearers o1 them who added an unobtrusive flask of brandy 
to the equipment of their wig boxes. Steaming punch of 
great potency in enormous quantities should have been the 
only drink at the Lord Chancellor’s breakfast to ensure that 
the Bench should not be decimated by chills, colds and 
pneumonia. The grey and streaming day was alike a very 
fitting climax to a sodden and sunless summer and an ominous 
opening to a term in which the list of the Queen’s Bench 
Division is down by a third, or thereabouts, that of the 
Chancery Division shrunk by about a tenth, and only the 
Probate and Divorce Division showing its usual deplorable 
increase, almost a hundred. The Court of Appeal stands more 
or less where it did with a slight gain of eight cases, 190 to 198. 
There is every prospect that the tide will ebb still further 
from the High Court, flowing into the county courts as the 
increase in their jurisdiction produces the effects, designed by 
the framers of last year’s Act, or so it is hoped, though so 
far the extension of Legal Aid downwards has set about no 
epidemic of minor litigation. On the face of it, there is 
something rather cold-blooded about the way in which doctors 
and lawyers (members of venerable professions) reckon business 
in terms of disease and discord, but then in a world of 
imperfectly constructed and imperfectly conducted human 
beings disease and discord there must be and, so far as the 
lawyers are concerned, their social service is to guide the 
discords into manageable channels so that discords do not, 
as a matter of course, branch out into assaults, batteries, 
poisonings, vendettas and blood feuds. Even the divorce 
courts, with great respect to those who so much deplore their 
activities, tend to diminish the number of those ladies and 


gentlemen who might emulate the methods of dissolution of 
marriage employed by Dr. Pritchard, Dr. Crippen, Mrs. Bravo, 
Mrs. Christina Gilmour and Mrs. Adelaide Bartlett. In the 
case of the ladies, I should say, of course, “ supposed to have 
been employed,” for, between good luck and good looks, 
nothing fatal was ever actually brought home to them. 


CHEERFULNESS BREAKS IN 

BECAUSE it is part of the function of the courts to prevent 
discord from bursting into tragedy, to cut off the fuse, as it 
were, before the bomb explodes, there is not any inherent 
objection to the intrusion of frivolity in their work, despite 
the earnest discouragement of a certain sort of judge. Since 
laughter is a part of life, and a very healthy and important 
part, too, there seems to be no good reason why the courts 
should not, in due season, reflect it. There is a recognised 
and legitimate forensic technique known as “ laughing a case 
out of court,’ and one should be grateful to, and not critical 
of, those litigants who provide the material for this particular 
exercise. Of course, all cases are serious to the parties them- 
selves, but one must distinguish between seriousness and 
solemnity and in some cases it is almost inevitable that 
cheerfulness should keep breaking in at the hearing.- For 
example, we hope that it will not seem unsympathetic to say 
that, although one fully enters into the aggrieved feelings of 
the parties in the case of the producer, the beauty queen and 
the piano leg, no one with any theatrical sense can doubt 
that if the scene, as described in court, had been incorporated 
into the show, its success would certainly have produced a 
box-office return larger than the amount of damages eventually 
awarded, with delighted applause into the bargain. 


LIGHT RELIEF 
Law reports from overseas seem to suggest that foreign 
lawyers excel us in the lighter side of litigation. Take three 
current cases. In Memphis, Tennessee, lives an attractive 
blonde called Robbie Moore, and Memphis is renowned for 
good looks : 
‘Galveston for your oysters, Boston for baked beans, 
Memphis for your pretty girls, Creoles New Orleans.” 
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She was sitting in a café there when in came the well known 
“ Rock ’n’ Roll” singer Elvis Presley. Having taken his 
refreshment, he laid his head on her shoulder and was so 
photographed. The picture appeared in a “ fan” magazine 
and her parents objected. The sequel was a suit for the 
equivalent of some £17,000 damages for invasion of privacy 
and assault. One rather regrets that the matter has been 
settled for a mere £2,000. Then there is the case of the strip- 
tease beauty queen and the surgeon which is at present before 
the Paris courts. The lady, believing that her stomach was 
too rounded for her act, besides no doubt upsetting her vital 
statistics, employed him to flatten it more esthetically. The 
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operation was successful save that, she complained, there 
remained a large wavy scar prejudicial to her in her calling 
or vocation. A panel of three experts (whether in surgery or 
show business my paper does not state) has been appointed 
to report on the alleged scar and its esthetic deficiencies. 
But the case I like best is the one tried at Cologne in which 
the makers of “4711” eau-de-Cologne were plaintiffs and a 
cesspool cleaning firm were defendants. The defendants’ 
lorries had been going around the country with “4711” 
painted on the sides. They pleaded that they were only 
advertising their telephone number, but the court ordered 
them to apply for a new one. RicHarp Roe. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”.] 


The Notary Public 


Sir,—The ukase of your correspondent “ Solicitor and Notary ” 
in Essex, inviting practitioners to play for safety and obtain a 
notary’s attestation [p. 715, ante] is indeed commendable. 

Although communications to-day are rapid, the High Court in 
England is jealous about matters of verification. R.S.C., Ord. 38, 
r. 6, illustrates this: “‘. . . the court shall take judicial notice 
of the seal or signature .. . of any such... notary public...” 
and the presence of the notary public amongst a cloud of dignitaries 
starting with the court and ending with a vice-consul shows 
that the list is exclusive. 

It may be that there are Commonwealth countries or colonies 
in which the list is less exclusive because their local courts are 


less jealous. But much law in the Commonwealth is derived 
from the Mother Country, and the tedium of discovering the 
procedural requirements abroad, and often of having subse- 
quently to go to the trouble of arranging for strict proof, can be 
avoided by having the local notary affix his signature and seal 
to the document intended for export. 
There are some 600 public notaries in England and Wales, 
and their names in the Law List are marked. 
G. E. DELAFIELD, 
Secretary and Hon. Treasurer, 
The Incorporated Society of Provincial 
Notaries Public of England and Wales. 
Portsmouth. 


REVIEWS 


Rent and Mortgage Interest Restrictions. Twenty-third 
Edition. By G. AvGHERINOS, B.A. (Oxon.), of the Middle 
Temple, Barrister-at-Law, and the Editors of Law Notes. 
1956. London: Law Notes Publishing Offices. £2 12s. 6d. 
net. 


A new edition of this well-known work (the twenty-second 
appeared in 1951) is very welcome in view of the enactment of not 
only the Housing Repairs and Rents Act and the Landlord and 
Tenant Act of 1954, but also the Crown Lessees (Protection of 
Sub-Tenants) Act, 1952, and the Requisitioned Houses and 
Housing (Amendment) Act, 1955. The relevant parts of these 
statutes are all covered by the new edition, which, like its pre- 
decessors, adopts the method of annotating the Acts section by 
section. This may mean that the Law Notes book on the Rent 
Acts, copies of which form part of the court libraries of even the 
worst-equipped of our county courts, is primarily of use to those 
who already know something about the subject ; but the cross- 
reference standard has always been high and has been maintained. 
Excellent summaries of the law can be found, inter alia, on 
pp. 38-39, where the tests for ‘‘ new control’ are set out under 
five heads ; and on pp. 470-71, where the effect of the protection 
conferred on sub-tenants by s. 41 of the Housing Repairs and Rents 
Act is succinctly stated. The same can be said of the treatment 
of the law relating to “‘ appeals ’’ from rent tribunals, on p. 341. 
Perhaps some criticism might be made of statements concerning 
the surrender of statutory tenancies—pp. 149, 157—it is not 
brought out that while Brown v. Draper [1944] K.B. 309 con- 
cerned a statutory tenancy, what was laid down or said would 
apply with equal force to a protected contractual tenancy. 
And Foster v. Robinson [1950] 2 All E.R. 342, cited as an illustra- 
tion of the surrender of a statutory tenancy on p. 149, actually 
dealt with the surrender of such a contractual tenancy and is 
rightly cited in that connection (the report in [1951] 1 K.B. 149 
being referred to ; but they agree!) on p. 138 as an example of 
the surrender of contractual tenancy. 





The Appendices—four in all—have some excellent features— 
not only the texts of regulations with the numerous “ prescribed ” 
forms (No. II), but also a useful table showing the criteria for 
control from 23rd December, 1915 (No. III) ; many of us will 
not have realised that the periods are now six in number. 


Tax Planning with Precedents. Second Edition. By D. C. 
Potter, LL.B., of the Middle Temple and Lincoln’s Inn, 
Barrister-at-Law, and H. H. Monroe, M.A., of the Middle 
Temple and the ‘Northern Circuit, Barrister-at-Law, assisted 
by H. G. S. PiunKett, Barrister-at-Law. 1956. London : 
Sweet & Maxwell, Ltd. £2 10s. net. 

The first edition of this work, published in 1954, achieved a 
great success : the new edition, which is over a hundred pages 
longer, is an improvement on it. Not only are the intervening 
changes in the law taken into account but the chapters on 
discretionary trusts, variation of settlements and partnerships 
have been improved and a new chapter on marriage settlements 
has appeared. Perhaps the most valuable feature of the book is 
its precedents : there are now forty-six of them, the six new ones 
including two in connection with marriage settlements and two 
in connection with pension provisions. 


Your reviewer particularly appreciated, among the new matter, 
the extended treatment of the Broadway Cottages Trust and 
Re Hooper line of cases in connection with discretionary trusts, 
the discussion of the difficulties of bringing a widow into such 
trusts and, in partnership matters, the contrast at p. 237 of 
A.-G. v. Boden [1912] 1 K.B. 539 with Re Clark (1906), 40 L.T. 117. 
There is a dangerous delusion that Boden is a sort of magic 
incantation. 

In tax matters, more perhaps than in any other branch of the 
law, it is well to be up-to-date and both those who do and those 
who do not know the first edition are recommended to make use 
of this one. 
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“ Oyez” Practice Notes, No. 39 : Receivership in Cases of 
Mental Illness. By H. F. Compton, LL.B. (Hons.), and 


kt. WHITEMAN, LL.B., both of the Court of Protection. 1956. 
London: The Solicitors’ Law Stationery Society, Ltd. 


10s. 6d. net. 


Many solicitors are paralysed by fear at the thought of the 
Court of Protection. There is no real reason why they should be, 
and this booklet should remove any fears there may be. The 
only comment we have is that the completion of forms M. and A. 3, 
5 or 14 and 21 is dealt with somewhat superficially. While they 
are really simple forms, especially to those who deal with them 
every day, we think that a few simple platitudes on how to fill 
them up would be an advantage. This is an excellent guide 
which well maintains the standard of its companions. 


The Law of Restrictive Trade Practices and Monopolies. 
By H. Heatucote-Witiiams, M.A. (Oxon), one of Her 
Majesty’s Counsel, Emrys RosBerts, M.B.E., M.A. (Cantab.), 
LL.B. (Wales), of Gray’s Inn, Barrister-at-Law, and RoNALD 


BERNSTEIN, D.F.C., B.A. (Oxon), of the Middle Temple, 
Barrister-at-Law. 1956. London: Eyre & Spottiswoode 


(Publishers), Ltd. £1 16s. net. 

Monopolies and Restrictive Trade Practices. By MicHareL 
ALBERY, Q.C., and C. F. FLETCHER-CooKE, M.P., of Lincoln’s 
Inn, Barrister-at-Law. 1956. London: Stevens & Sons, 
Ltd. £1 7s. 6d. net. 


There are two opposite dangers which face the author of a 
commentary on newly enacted legislation in a field where there 
was previously no statute law and little common law. The first 
danger is to confine himself to a verbal simplification of the 
legislation, avoiding all problems of literal interpretation and 
application to likely situations. The other danger is to hunt 
after difficulties of interpretation and application, and to present 
the reader with a plethora of problems (many of which are 
unlikely to arise in practice) and a score of suggested answers to 
each problem with the irritating comment that the court is free 
to pick which answer it chooses. 

The first of the two books reviewed errs in the direction of the 
first danger. As a simplified statement of the Monopolies Act, 
1948, and the Restrictive Trade Practices Act, 1956, it is com- 
petently and, on the whole, accurately written, but its approach 
to the difficult problems which will arise under the- 1956 Act 
is far too timid, and it avoids answering many of them simply by 
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not mentioning their existence. Lor example, it sets out the 
contents of s. 21 of the 1956 Act (the vital section which prescribes 
how the Restrictive Practices Court shall determine whether 
restrictions agreed upon by manufacturers and traders are against 
the public interest), but offers no comment upon the matters 
which the court might consider in deciding whether restrictions 
are unreasonably detrimental to the public, to competitors and 
to others engaged in trade. 

The same cannot be said of the second book under review. — It 
explores almost all the practical difficulties which are likely to 
arise under the 1956 Act and suggests answers which are support- 
able even if the reader does not always agree with them. Further- 
more, the book is written in sucha way that the reader is compelled 
to work out his own interpretation of the interlocking sections of 
the Act, and at this early stage in the life of the Act a book which 
stimulates thought is far more useful than one which presents 
ready-made answers. 

There are two important matters where the book seems 
incorrect, however. The authors (p. 20) see no difference between 
s. 7 of the Act, which provides that, in deciding whether an 
agreement is registrable under s. 6, no account shall be taken 
of certain restrictions, and s. 8, which excludes certain agreements 
from registration in toto. The difference surely is that to be 
exempt from registration under s. 8 all the conditions laid down 
there must be complied with by the agreement (otherwise all 
restrictions in it are registrable and may be annulled by the 
Restrictive Practices Court), whereas under s. 7 an agreement may 
contain any restrictions whatsoever, but in deciding whether 
restrictions have been accepted by two or more parties under it 
so as to make it registrable, one omits from consideration the 
kinds of restrictions listed ins. 7, and, even if the agreement is still 
registrable, the Restrictive Practices Court has no power under 
s. 20 to annul the restrictions listed in s. 7. The other place 
where the book seems unsound is on p. 55, where it states that 
in deciding whether a restriction is contrary to the public interest, 
the Restrictive Practices Court may take into consideration 
matters which are not concerned with economics, such as the 
social undesirability of too much commercial power being centred 
in a few hands. Section 21 of the Act is admittedly expressed 
in negative terms ; a restriction is deemed contrary to the public 
interest unless certain things (all of economic concern) are proved ; 
but it is reasonable to assume that if the parties to the restriction 
can discharge their burden of proof, Parliament did not intend 
the Restrictive Practices Court to annul the restriction simply 
because it dislikes it for some other reason. 





Sir GoprREY RusseLL Vick has been appointed a judge for 
the districts of the Barnet, Hertford, St. Albans, Watford and 
Edmonton County Courts. He will relinquish the Recordership 
of Newcastle-on-Tyne, which he has held since 1939, 


Mr. HENRY JOSCELINE PHILLIMORE, O.B.E., Q.C., and Mr. MYER 
ALAN BARRY Kinc-HAmILTon, Q.C., have been appointed Deputy 
Chairmen of the Court of Quarter Sessions for the County of 
Oxford. 


Mr. Howarb WILLIAM MAITLAND CoLeEy has been appointed 
Recorder of Burton-on-Trent. 


Mr. GorpDoN BELLINGHAM, town clerk of Saltash, has been 
appointed chairman of Plymouth Area Rent Tribunal in succession 
to Sir Colin Campbell, O.B.E., who has resigned owing to pressure 
of other work. 


Mr. W. Roy HAnprortH has been appointed deputy to the 
Stoke-on-Trent City Coroner, Mr. Gerald W. Huntbach, in 
succession to Mr. H. C. Clive Collis, who has resigned the office 
owing to pressure of work. 


Mr. A. F. HARGREAVES has been appointed assistant solicitor 
to Tynemouth Corporation. 


Mr. Joun INCH, assistant solicitor to South Shields Corporation, 
has been appointed deputy clerk to Aldridge Urban District 
Council, Staffordshire, in succession to Mr. H. Lewis, who has 
been appointed clerk to Turton Urban District Council, 
Lancashire. 


INLAND REVENUE: VALUATION OFFICE 
As from Saturday, 13th October, 1956, the local offices in 
England and Wales of the District Valuers wilk not be open for 
public business on Saturday mornings in view of the small 
demand from the public. The rating offices will remain open. 


THE MANCHESTER DISTRICT REGISTRY 
(OFFICE HOURS) ORDER, 1956 

The Manchester District Registry (Office Hours) Order, 1956, 
which took effect on 1st October, revokes the Manchester District 
Registry (Office Hours) Order, 1943, and the effect of this is 
that the Manchester District Registry will, in future, be open 
at the same hours as those of other district registries and of the 
offices of the county courts, and will be closed on Saturdays. 


QUEEN’S BENCH DIVISION: FIXED COSTS 

An official correction has been issued to the Table of Vixed 
Costs, which came into force on Ist September, 1956, and which 
was reprinted at pp. 669 and 670, ante. The costs allowed on a 
judgment under Ord. XIV, item No. 4 (p. 669), where a sum of 
£300 or over is recovered, should be £12 15s. in town cases and 
£13 10s. in country or agency cases, and not £12 5s. and £13 
respectively, as shown in the table. 
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Court of Appeal 


ACCOMMODATION CROSSING: SCOPE 
RAILWAY AUTHORITIES AND 
EMPLOYEES 
Lloyds Bank, Ltd. v. British Transport Commission and 
Another 
Denning, Morris and Parker, L.J J. 

Appeal from Lynskey, J. 

At about 5.45 a.m. on a January morning a train approaching 
Great Yarmouth from the south came into collision with a motor- 
car on an accommodation level crossing. Both occupants of the 
car were killed. The personal representatives of the driver 
brought an action for negligence against the Transport Commis- 
sion and the train driver. The crossing had been in use for about 
100 years, and served a private road leading from the highway 
to a farm and some cottages. It crossed the metals at an angle 
of about 45 degrees, so that a driver approaching the farm from 
the road would have to look over his shoulder to see if any train 
was approaching from the south on the down line. There were 
gates on either side of the crossing, and sufficient space between 
the gates and the metals to enable a driver to stop in safety 
and look up and down the line. Persons using the crossing 
were warned to close the gates, and the railway authorities took 
steps to see that this was done. There was a clear view of about 
350 yards along the lines to the south. No accident was known 
to have occurred at the crossing, over which there was little 
traffic. At the hearing of the action the plaintiffs contended 
that the defendant commission should have placed a whistle- 
board at the approach to the crossing, and that the driver should 
have kept a look-out for the lights of an approaching car. 
Lynskey, J., found that the approach gate had been left open, 
that the deceased had driven through it and over the metals 
without stopping to see whether a train was approaching, and 
that the accident was caused by the failure of the deceased to take 
reasonable precautions for his own safety, and he dismissed the 
action. The plaintiffs appealed. 

DENNING, L.J., said that in all such cases the precautions 
which should be taken depended on the degree of danger, which 
depended on the particular circumstances of the case. The 
present case could be distinguished on the facts from Smith v. 
London, Midland and Scottish Railway Co. |1948) S.C. 125 and 
Lloyds Bank, Ltd. v. Railway Executive {1952} 1 T.L.R. 1207, 
where, among other factors, there was much more traffic over 
the crossings. In the present case the traffic had been constant 
for 100 years ; there was no evidence of any accident in all that 
time, and the judge was justified in holding that there had been 
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no negligence in management. Regarding the driver and 
fireman, a train could not be treated like a car on a road. The 


crew must keep a look-out ahead on the signals and track ; they 
could not be expected to keep a look-out on side roads; they 
would reasonably assume that people approaching crossings 
would keep a look-out for trains and stop if they saw one 
approaching. A train could not be pulled up like a car. It was 
all a matter of degree, and it was for the judge of fact below to 
make up his own mind ; he had come to the conclusion that the 
accident had been caused by the failure of the deceased to stop 
and look round, as he had the opportunity to do. There was 
no ground for disturbing the findings of Lynskey, J. 

Morris and ParKER, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: Marven Everett, Q.C., and M. Havers (Field, 
Roscoe & Co., for Gotelee & Goldsmith, Ipswich) ; Neil Lawson, 
QO.C., and A. P. Babington (M. H. B. Gilmour). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1279 


LANDLORD AND TENANT: AUTHORITY TO SIGN 
NOTICE TO QUIT 
London County Council v. Farren 
Singleton, Morris and Romer, L.JJ. 25th July, 1956 
Appeal from the Divisional Court. 
Section 184 of the London Government Act, 1939, provides 
by subs. (1) that any notice (etc.) required to be issued by a 


local authority may be signed by the clerk or other authorised 
officer of the authority. By subs. (2) : ‘‘ Any document purporting 
to bear the signature of the clerk of the authority or of any 
officer stated therein to be duly authorised to sign . . . shall be 
deemed, until the contrary is proved, to have been duly given, 
made or issued by the authority of the local authority.”” By a 
memorandum of agreement, the London County Council let to a 
tenant for storage purposes premises which they now wanted 
as a site for the carrying out of a housing scheme under the 
Housing Act, 1936. Clause 6 of the agreement provided that a 
notice by the landlord to determine the tenancy should be in 
writing and signed by the director of housing and valuer of the 
council, an office which at the time of the lease was filled by one 
man. It had since been divided, the director of housing being 
in charge of dwelling-houses and the valuer being responsible 
for business premises. Therefore, when a notice to quit was 
served on the tenant, it was signed only by the valuer, and the 
action brought by the council before a metropolitan magistrate 
under the Small Tenements Recovery Act, 1838, for a warrant 
for possession of the premises was dismissed on the ground that 
the notice should also have been signed by the director of housing, 
and was therefore bad. The notice was expressed to be given 
under s. 25 of the Landlord and Tenant Act, 1954, but no point 
under that Act was raised before the magistrate. On appeal by 
the council to the Divisional Court, the council took the point 
for the first time that the notice was valid under s. 25 of the 
Landlord and Tenant Act, 1954, and that the valuer had power 
to sign the notice by virtue of s. 184 of the London Government 
Act, 1939. No evidence was given that the valuer was authorised 
to sign the notice nor was there a statement in the notice that 
he was so authorised. On appeal, the Court of Appeal were 
asked to remit the case to the magistrate for him to hear evidence 
whether the valuer was authorised by the council to give the 
notice. 

SINGLETON, L.J., said that the only point before the magistrate 
had been whether the notice had to be signed by both the director 
of housing and the valuer. Before the Divisional Court the 
point was taken for the first time that the notice was a good 
notice under s. 25 of the Act of 1954, the signature being validated 
by s. 184 of the Act of 1939. In general, a document signed by 
an agent for a landlord would be valid, but here special statutory 
provisions applied and the notice did not on its face comply with 
s. 184, and no evidence had been called to show that the valuer 
was authorised to sign. The council did not now challenge the 
decision of the magistrate on the requirement of two signatures, 
and the court would express no final view on it. All that was 
now argued was that the notice was good under ss. 24 and 25 
of the Act of 1954. The Divisional Court had held that it was 
bad, and rightly. The Court of Appeal were now asked to remit 
the case to the magistrate so that evidence might be tendered 
regarding the authority of the valuer to sign. It was highly 
doubtful if there was power to do so under s. 6 of the Summary 
Jurisdiction Act, 1857. According to Kates v. Jeffery {1914 
3 K.B. 160, a point of law not taken below could not be argued 
onacase stated unless the question could not be altered by evidence. 
No such point had been taken before the magistrate, and it could 
not be decided without evidence. It would be wrong to remit 
the case, and the appeal should be dismissed. 

Morris and Romer, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: R. E. Megarry, O.C., and C. Fletcher-Cooke 
(J. G. Barr) ; M. Littman (Franks, Charlesley & Leighton). 

[Reported by F. R. Dymonp, Esq., Barrister-at Law) {1 W.L.R. 1297 


NEGLIGENCE: ACCESS TO HOUSE RENDERED 
IMPASSABLE BY CONTRACTORS’ OPERATIONS : 
DUTY OF CONTRACTORS 
Riden v. A. C. Billings & Sons, Ltd. 

Denning and Birkett, L.JJ., and Roxburgh, J. 
26th July, 1956 

Appeal from Hallett, J. 
The respondent defendants, a firm of contractors, were engaged 
in reconstructing the front approach to a house owned and 
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occupied by Government departments in which a caretaker and 
his wife resided. In the course of their work the defendants so 
obstructed the normal approach to the house through the path 
and forecourt that it became impassable. Their workmen 
suggested to the caretaker’s wife that persons might go in and 
out of the house by using the forecourt of the house next door, 
a route which involved danger as it led through a narrow way 
between some bushes and the area of that house. The plaintiff, 
a woman of 71, on a November evening, visited the caretaker 
and his wife at 7.30 p.m., using the way through the forecourt 
next door on the advice of the wife. When leaving the house at 
10 p.m. by the same way she fell into the area next door and 
received severe injuries. In an action against the contractors 
and the Government departments (as owners and occupiers), 
Hallett, J., gave judgment for the defendants, holding that in 
the circumstances none of them had been guilty of any breach 
of duty towards the plaintiff. The plaintiff appealed from the 
judgment in favour of the contractors, 


DENNING, L.J., said that the plaintiff had rightly not appealed 
against the judgment in favour of the occupiers, who had 
entrusted the work to independent contractors. The question 
of the duty of the contractors to the plaintiff could be based on 
cases decided long before Donoghue v. Stevenson [1932] A.C. 562, 
such as Clayards v. Dethick & Davis (1848), 12 0.B. 439, Corby v. 
Hill (1858), 4 C.B. (N.s.) 556, and Kimber v. Gas Light and Coke Co. 
1918] 1 K.B. 439, reinforced more recently by Hazeldine v. 
Daw [1941] 2 K.B. 343. There were also many recent cases 
to the same effect at first instance. Two cases could not be 
reconciled with this long line of authority, Malone v. Laskey 
1907] 2 K.B. 141, and Ball v. L.C.C, [1949] 2 K.B. 159, which 
supported the old nineteenth-century fallacy that no rights 
could be acquired under a contract except by parties to the 
contract: those cases could be put on one side, leaving the 
general principle intact. The defendants had created a dangerous 
state of things, and were under a duty to use reasonable care to 
prevent damage resulting. They were under no duty to visitors 
to provide an alternative route to the front door, and might perhaps 
fulfil their duty by putting up a warning notice, but if they did 
provide or point out an alternative route, they were under a duty 
to prevent damage to visitors who used it, and the defendants 
were in breach of their duty. It was next said that it was 
superfluous to warn the plaintiff as she had already used the route, 
and that a licensee could not complain of dangers which were 
obvious or known to him. But that did not apply unless the 
visitor had full knowledge and appreciation of the danger, and 
was entirely free to avoid it (see Clavards v. Dethick, supra, 
and Slater v. Clay Cross Co., Lid. |1956] 3 W.L.R. 232; ante, p. 450). 
The plaintiff had not fully appreciated the danger and could not 
have been expected to stay in the house all night. She had, 
however, contributed largely to her accident and should be found 
equally to blame. Subject to that, the appeal should be allowed. 

BirRKETT, L.J., agreed. 

ROXBURGH, J., dissented. Appeal allowed. Leave to appeal. 

APPEARANCES: G. G. Baker, QO.C., M. Kempster and A. Bateson 
(Syrett & Sons, for Ivens, Thompson & Green, Cheltenham) ; 
N. R. Fox-Andrews, Q.C., and R. C. Hutton (Gibson & Weldon, 
for H. D. Keith Scott, Gloucester). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] (3 W.L.R. 704 


LANDLORD AND TENANT ACT, 1954: RESTRICTION 
ON EXISTING USER OF PREMISES: TERMS OF 
NEW LEASE 
Gold v. Brighton Corporation 
Denning, Birkett and Parker, L.J J. 
27th July, 1956 

Appeal from Brighton County Court. 


The tenant of shop premises in North Street, Brighton, dealing 
in new and secondhand furs and clothes, applied under the 
Landlord and Tenant Act, 1954, for the grant of a new lease 
to begin on the expiry of a notice to quit served on her by the 
landlords, the Brighton Corporation. The landlords agreed to 
grant a new fourteen-year lease, but proposed that the new lease 
should contain a clause prohibiting the sale or purchase of second- 
hand goods save with the consent of the corporation; and the 
issue as to the terms of the new lease was referred to the county 
court judge. At the close of evidence by the estate valuer to 
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the corporation, the judge elicited from him the statement that 
he ‘‘ would expect a prudent landlord to restrict the user of these 
premises so as not to lower the tone of the district.’’ The judge 
thereupon granted a new lease, but imposed a clause restricting the 
user to exclude the sale or purchase of secondhand goods other 
than furs save with the consent of the corporation, and ordered 
the tenant to pay half the corporation’s costs. The tenant 
appealed, 

DENNING, L.J., said that there was very little evidence before 
the county court judge to support the corporation’s contention 
that to use these premises for secondhand clothes would lower 
the tone of the street ; and since the decision under appeal a 
new lease had been ordered in respect of the next-door premises 
by which the tenant was permitted to continue to sell secondhand 
clothes there. The Act of 1954 plainly intended to protect the 
tenant in respect of his business; and the terms of the new 
tenancy should accordingly be such as to enable him to carry 
on his business as it was. They should not prevent him from 
carrying on an important part of it. At any rate, if he was 
to be prevented from using the premises in the future as they 
had been used in the past, it was for the landlord to justify the 
restriction, and there ought to be strong and cogent evidence 
for the purpose. There was no such evidence here. The appeal 
should be allowed on that ground. The new tenancy should be 
such as to permit the tenant to carry on her existing business 
and it should not be confined to new clothes, but should extend 
to secondhand clothes as well. But his Lordship could not 
accept the suggestion that the tenant should be left unrestricted 
so as to be able to carry on any kind of shop there, for the object 
of this Act was to protect the tenant in respect of his business and 
not to put a new saleable asset into his hands. As to the costs, 
both parties had negotiated for a new lease and could not come 
to terms, and the matter had to be referred to the judge. There 
was no reason why the tenant in those circumstances should 
have to pay any part of the landlord’s costs and there should be 
no costs on either side in the court below. 


Birkett and Parker, L.JJ., delivered concurring judgments. 
Appeal allowed. 


APPEARANCES: Harold Brown, Q.C., and T. J. Sophian 
(Amery-Parkes & Co., for Gates & Co., Brighton); Leslie G. 


Scarman (Sharpe, Pritchard & Co., for Town Clerk, Brighton). 
{Reported by Miss M. M. Hitt, Barrister-at-Law] [1 W.L.R. 1291 


Queen’s Bench Division 


LICENSOR AND LICENSEE: INDEMNITY CLAUSE: 
CONSTRUCTION 


Warrellow v. Chandler and Braddick and Another. 
G. F. Lester & Co. (Birmingham), Ltd. (Third Party) 


Lynskey, J. 27th June, 1956 

Action. 

In 1942 the British Transport Commissidn’s predecessors 
granted G, the third party, a licence to carry on in a yard beside 
a goods station the business of buying and stripping old motor cars 
and selling the serviceable parts. The licence contained a clause 
whereby the third party agreed to “ release and indemnify [the 
Commission] from and against all liability for personal 
injury (whether fatal or otherwise), loss of or damage to property, 
and any other loss, damage, costs and expenses however caused 
(except where proved to have been caused solely by the neglect 
or default of the [Commission], their servants or agents), and 
which, but for the permission hereby granted, would not have 
arisen.’’ The yard was approached by means of a semi-roadway 
which ran between two railway sidings until it reached the yard 
entrance, where a number of sleepers were so placed as to form 
a level-crossing giving access to the yard. In 1953 an employee 
of the third party was walking along one of the sidings, travelling 
from the yard to an unknown destination, when he was knocked 
on to the railway line and killed by a collision at the sleeper 
crossing between the first defendants’ lorry (which was also 
leaving the yard) and a wagon which was being shunted by the 
Commission’s servants. In his widow’s action against the first 
and second defendants (the Commission), the first defendants 
were dismissed from the action. In giving judgment for the 
plaintiff against the Commission the judge assessed the deceased 
man’s responsibility at one-quarter and the Commission’s at 
three-quarters, In the third-party proceedings the Commission 
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claimed an indemnity from the third party under the terms of 
the licence. 
“which, but for the 


LYNSKEY, J., said that the words 
meant the 


permission hereby granted, would not have arisen ”’ 
permission as given by the licence and by nothing else, and that 
that licence in fact, in the present case, gave permission. There was 
no difficulty, from the point of view of the wording, in saying that 
“the licence hereby granted "’ was equivalent, in the context 
in which the words arose, to the words ‘“ the permission hereby 
granted.’"’ The reasoning applicable to the case of landlord and 
tenant in John Lee & Son (Grantham), Lid. v. Railway Executive 
(1949) 2 All E.R. 581 was equally applicable to this case, reading 
that clause as being a clause as between a licensee and licensor 
and not as between a landlord and tenant. To apply that, 
therefore, and to adopt the narrower construction which the 
Master of the Rolls suggested should be adopted, did not help 
the third party in the present case, because in the Lee case it 
was not necessary to invoke the tenancy agreement at all in 
defining the cause of action. But in this case, so far as the 
deceased man was concerned, if he had not been there this 
accident would not have happened. One must ask the question 
whether in fact it would be necessary to allege and prove, for 
the purpose of establishing his claim, that the cause of action 
really arose because of the existence of that licence at the time. 
The result would be that, unless the deceased man was there 
under the licence, he would have been a trespasser and would 
have had no cause of action at all, as the duty of the railway 
company arose out of the relationship of licensee and licensor, 
and only in that way. If one applied the test of the relevant 
liabilities which only arose by reason of the relationship of 
licensor and licensee which this document created it was the 
existence of that document which gave the plaintiff a cause of 
action. There would be no duty on the railway company but 
for that licence and it was necessary to invoke that licence and 
the relationship under it. Applying the narrower construction 
which the Master of the Rolls applied in Lee’s case he (his lordship) 
was bound to hold that, so far as this damage and loss and fatal 
accident were concerned, the accident was one which, but for 
the word “ permission,’’ would not have arisen. The accident 
was caused by the neglect of the second defendants, but was 
partially caused by neglect on the part of the deceased man. 
The clause, applied and those defendants were entitled to an 
indemnity against the third party. Judgment for the Commission 
against the third party. 

APPEARANCES: M. A. B. King-Hamilton, Q.C., and G. T. 
Meredith (G. H. Morgan & Sons, Shrewsbury) ; John Bussé, Q.C., 
and Maitland Coley (B. A. P. Hayes, Shrewsbury); John 
Harington (M. H. B. Gilmour); Kenneth Mynett (J. C. H. 
Bowdler & Sons, Shrewsbury). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 1272 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: JUSTICES: MAINTENANCE : 
ENFORCEMENT: APPEAL 
Boulton v. Boulton 
Lord Merriman, P., and Collingwood, J. 
16th July, 1956. 

Appeal from the Pirehill North justices. 

In June, 1924, the Pirehill North justices made an order 
in favour of the wife on the ground of the husband’s desertion, 
which was increased to the sum of £5 a week in September, 1954. 
On 17th February, 1956, the justices dismissed the wife’s 
complaint that the husband was £315 in arrear under the order. 
The wife appealed from this decision by notice of motion under 
r. 71 of the Matrimonial Causes Rules, 1950, to the Divisional 
Court of the Probate, Divorce and Admiralty Division. At the 
hearing of the appeal, the preliminary point was taken on behalf 
of the husband that, as the proceedings were proceedings for 
enforcement of an order, they were governed by the Magistrates’ 
Courts Act, 1952, s. 87, and ought, therefore, to have been 
brought by way of case stated. 

Lorp MERRIMAN, P., said that the preliminary point had been 
raised that the whole of the appeal had been misconceived, and 
it had been submitted on behalf of the husband that although 
undoubtedly the appeal now lay to this court, it only did so by 
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way of case stated. The seriousness of that submission was 
that the justices had disposed of the case on 17th February, 1956, 
and there was a statutory time limit in connection with cases 
stated which expired fourteen days after a decision. Following 
upon Ruther v. Ruther [1903) 2 IX.B. 270, appeals from any order 
concerning the enforcement of maintenance orders had to go 
by case stated to the Queen’s Bench Division ; but consequent 
upon observations of Lord Goddard, C.J., in R. v. Miskin 
Lower Justices; ex parte Young [1953) 1 O.B. 533, alterations 
had been made in the rules, R.S.C. (No. 1), 1953, adding two 
new paragraphs to R.S.C.. Ord. 59, r. 29, which provided that 
appeals in regard to the enforcement of maintenance orders 
be heard by a Divisional Court of the Probate, Divorce and 
Admiralty Division. He (his lordship) had thought that the 
Supreme Court Rules Committee, of which he was an ex-officio 
member, had quite obviously brought that procedure under the 
Matrimonial Causes Rules, 1950, r. 71 (1) and (2), and enabled 
this Divisional Court to hear the appeal, duly put before it by 
notice of motion in the usual way. But it had been submitted 
with great force that what the committee had done with regard 
to these cases stated under s. 87 of the Magistrates’ Courts Act, 
1952, was only to transfer to this Divisional Court the duty of 
hearing such appeals by way of case stated, and relieving the 
Queen’s Bench Division of deciding whether in any given case 
there had or had not been a resumption of cohabitation or had or 
had not been conduct conducing to adultery, etc. It was a 
formidable argument, which had the support not only of Stone’s 
Justices’ Manual (88th ed., p. 99, n. (/)), but also of the new 
edition of Halsbury (3rd ed., vol. 12, pp. 508-9). There was, 
moreover, nothing in the remarks of Lord Goddard, C.J., which 
suggested anything except the transfer itself. It was not stated 
one way or the other whether the procedure by way of notice of 
motion would be better or more convenient. There was no 
reference to that particular point at all. It was also plain that 
there was no inherent difficulty in this court dealing with the 
matter by way of case stated. It was not the usual method of 
procedure, but there was no reason why it should not be adopted, 
and it would work in this way: If this was not an appeal in 
the ordinary way from an order under the Summary Jurisdiction 
(Separation and Maintenance) Acts, 1895 to 1949, then in terms 
r. 71 did not apply at all; if it did not apply, then the rules in 
the Annual Practice applied, and there would be no difficulty 
in this court following the procedure which was laid down in 
the Annual Practice ; and it must be recognised that the under- 
lying point of the decision in Ruther v. Ruther (supra) was on 
the basis that the order for enforcement was not one made 
under the Act of 1895 and the amending Acts at all, but was 
an order made under the affiliation code. His lordship further 
referred to R.S.C., Ord. 59, r. 29 (2), which related to appeals 
‘against an order or determination by justices in regard to the 
enforcement of an order made under subs. (2) of s. 3 of the 
Guardianship of Infants Act, 1925.’ That sub-rule suggested 
that what was being dealt with was the transfer of appeals, by 
way of case stated, from the Queen’s Bench Division to this 
court. He (his lordship) accordingly felt that he had no option 
but to say that the preliminary points succeeded. 
CoLLinGwoop, J., concurred. Appeal dismissed. 
APPEARANCES: P. S. Owen and E. C. B. Hammond (Rider, 
Heaton, Meredith & Mills, for Bellyse & Evic Smith, Nantwich) ; 
Tan Fife (Haslewood, Hare, Shirley Woolmer & Co., for Sproston, 
Slaney & Swann, Newcastle-under Lyme). 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law.] [3 W.L.R. 698 


DIVORCE: DISCLOSURE OF ADULTERY AFTER 
DECREE NISI 
Gill v. Gill 
Karminski, J. 25th July, 1956 

Summons for leave to amend a petition, to file a discretion 
statement and for the pronouncing of a decree absolute. 

On 24th January, 1956, a petition was presented by the wife 
in which she sought a dissolution of her marriage with the husband 
on the ground of his desertion. The suit was undefended, and 
a decree nisi was pronounced on 19th April, 1956. At the hearing 
of the summons the court was satisfied, on the evidence, that 
before the proceedings were started the wife was closely questioned 
by her solicitor and had informed him that she was innocent of 
any adultery during the marriage; but subsequent to the 
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pronouncement of the decree nis?, and before a decree absolute 
had been obtained, the wife for the first time disclosed to her 
solicitors that she had committed adultery in about September, 
1955, with a man in Canada, where she was then staying or 
residing, on a number of occasions. The court was further 
satisfied that, although the wife’s denial of adultery prior to the 
proceedings might have been true at the time she gave it, she 
did, in fact, commit adultery before the proceedings were started 
but failed, deliberately, to disclose it to her solicitors. A summons 
was issued on behalf of the wife seeking leave to amend her 
petition to include a prayer for discretion and to file a discretion 
statement. The application that the court should pronounce a 
decree absolute was not proceeded with at the hearing. The 
summons was supported by an affidavit in which the wife admitted 
that she had failed to reveal her adultery to her solicitors and 
apologised for the omission. The wife’s solicitors informed the 
Queen’s Proctor of her disclosures. 

IXARMINSKI, J., said that, although the matter came before the 
court in a novel form, novelty was in no way conclusive against 
an application, but there were other matters to be considered, 
in particular the merits. The Queen’s Proctor had resisted the 
summons and, as had been pointed out on his behalf, the 
commissioner had not in fact been able to apply his mind to one 
of the issues of the case, namely, the husband’s knowledge of or 
indifference to the adultery committed by the wife, because he 
had had no idea that the wife had in fact committed adultery. 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 
Chesterfield, Bolsover and Clowne Water Board (Charges) 
Order, 1956. (S.I. 1956 No. 1509.) 
Hemel Hempstead Water Order, 1956. 
5d. 
Horbury Water Order, 1956. (S.I. 1956 No. 1495.) 
Importation of Carnation Cuttings Order, 1956. 
No. 1519.) 5d. 
Mid Kent Water Order, 1956. (S.I. 1956 No. 1540.) 6d. 
Mines and Quarries Act, 1954 (Commencement) Order, 1956. 
(S.I. 1956 No. 1530 (C. 11).) 
National Health Service (Designation of Teaching Hospitals, 
King’s College Hospital) Order, 1956. (S.1. 1956 No. 1526 


(S.I. 1956 No. 1524.) 


(S.1. 1956 


5.) 5d. 
National Insurance (Modification of Teachers’ Pensions) 
Amending Regulations, 1956. (S.I. 1956 No. 1482.) 5d. 
Nene River Board (North Level First and Newborough Internal 
Drainage District) Order, 1956. (S.I. 1956 No. 1533.) 6d. 
(S.I. 1956 No. 1532.) 5d. 
1956. 


Police (Promotion) Regulations, 1956. 

Police (Scotland) Amendment (No. 2) 
(S.I. 1956 No. 1534 (S. 74).) 5d. 

Probation (No. 2) Rules, 1956. (S.I. 1956 No. 1520 (L. 18).) 6d. 

Retention of Cable and Main Under Highways (Berkshire) 
(No. 2) Order, 1956. (S.1. 1956 No. 1500.) 5d. 

Retention of Pipe Under a Highway (Cornwall) (No. 3) Order, 
1956. (S.I. 1956 No. 1501.) 5d. 

Safeguarding of Industries (List of Dutiable Goods) (Amend- 
ment No. 11) Order, 1956. (S.I. 1956 No. 1518.) 

Stopping up of Highways (Barnsley) (No. 3) Order, 
(S.I. 1956 No. 1485.) 5d. 

Stopping up of Highways (Bedfordshire) (No. 13) Order, 1956. 
(S.[1. 1956 No. 1502.) 5d. 

Stopping up of Highways (Cheshire) (No. 
1956 No. 1486.) 5d. 


Regulations, 


1956. 


8) Order, 1956. (S.I. 


The Lord Chief Justice, Lord Goddard, figured in the 
3rd October issue of Punch as the subject of the third in the 
Series of coloured portraits by Ronald Searle entitled ‘‘ Heroes 
of Our Time.”’ We understand that reproductions are available. 
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There was the further question of the steps which the Queen’s 
Proctor might take as a result of the inquiries which he wished, 
in the circumstances, to make; and he (his lordship) was 
particularly anxious to do nothing which would in any way 
impede the Queen’s Proctor in carrying out his statutory duties. 
It had been suggested that the Queen’s Proctor could still make 
his inquiries if part of the summons were granted—namely, leave 
to amend and file a discretion statement—and the rest of the 
summons were then adjourned; but that would not be a 
convenient procedure. The proper and more usual procedure 
was that the Queen’s Proctor should have an opportunity of 
pursuing inquiries and taking such steps as he might subsequently 
be directed to take by the Attorney-General. This summons 
must fail. He (his lordship) had no doubt that he had power to 
deal with it in the form in which it was before him if he thought it 
were right and proper. Indeed, he knew of no rule which prevented 
a summons of this kind coming before the court or being acted 
upon if a court thought fit. But in the exercise of his judicial 
discretion the proper course in the present case was to dismiss 
the summons and to let the matter take such a course as the 
Queen’s Proctor, after investigation and upon direction, saw fit 
to take. Summons dismissed. 


APPEARANCES: C. Ingram Poole (Peter S. Horden); W. L. 
Monro Davies (Batten & Co.) ; Colin Duncan (Treasury Solicitor). 


{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [3 W.L.R. 695 


AND WHITEHALL 


Stopping up of Highways (Hertfordshire) (No. 10) Order, 1956. 
(S.I. 1956 No. 1487.) 5d. 

Stopping up of Highways (Kent) (No. 20) Order, 1956. (S.1. 1956 
No. 1503.) 5d. 

Stopping up of Highways (Lancashire) (No. 16) Order, 1956. 
(S.I. 1956 No. 1504.) 5d. 

Stopping up of Highways (London) (No. 36) Order, 1956. 
(S.I. 1956 No. 1505.) 5d. 

Stopping up of ony tag (Northamptonshire) (No. 8) Order, 
1956. (S.I. 1956 No. 1488.) 5d. 

Stopping up of Highways (Somerset) (No. 2) Order, 1956. 
(S.I. 1956 No. 1489.) 5d. 

Stopping up of Highways (Warwickshire) (No. 11) Order, 1950. 


(S.I. 1956 No. 1506.) 5d. 
Stopping up of Highways (West Riding of Yorkshire) (No. 20) 


Order, 1956. (S.1. 1956 No. 1507.) 5d. 

Teachers’ Superannuation (Accepted Schools) Rules, 1950. 
(S.[. 1956 No. 1481.) 5d. 

Teachers’ Superannuation (Allocation of Pension) Rules, 1956. 
(S.I. 1956 No. 1512.) 6d. 

Teachers’ Superannuation Amending Rules, 1956. (S.I. 1956 


No. 1508.) 5d. 


Superannuation (National Service) Amending ules, 


Teachers’ 


1956. (S.I. 1956 No. 1513.) 5d. 

Teachers’ Superannuation (Service in Schools Abroad) Rules, 
1956. (S.I. 1956 No. 1514.) 5d. 

Todmorden Corporation Water Order, 1956. (S.I. 19506 
No. 1511.) 

York-Hull Trunk Road (Hayton Diversion) Order, 1950. 


(S.E. 1956 No. 1517.) Sa: 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. ] 


A public lecture entitled ‘‘ Nullity of Marriage: Law and 
Jurisdiction ”’ will be given by Mr. William Latey, Q.C., at King’s 
College, London (University of London), Strand, London, W.C.2, 
on 29th October, at5 p.m. Admission will be free, without ticket. 
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Miscellaneous 
DEVELOPMENT PLAN 
COUNTY OF THE ISLE OF ELY DEVELOPMENT PLAN 
Town Map for Whittlesey 
Added by Amendment No. 1, 1956 


The above town map was on 27th September, 1956, submitted 
to the Minister of Housing and Local Government for approval. 
The town map relates to land situate within the county of the 
Isle of Ely and comprises land within the Urban District of 
Whittlesey and part of the Rural District of Thorney. Certified 
copies of the town map as submitted for approval have been 
deposited for public inspection at the County Hall, March, and 
at the Urban District Council Offices, Whittlesey. The copies 
of the town map so deposited are available for inspection free 
of charge by all persons interested at the places mentioned 
above between 10 a.m. and 5 p.m. on Mondays to Fridays and 
between 10 a.m. and 12 noon on Saturdays. Any objection or 
representation with reference to the town map may be sent in 
writing to the Secretary, Ministry of Housing and Local Govern- 
ment, Whitehall, London, S.W.1, before 12th November, 1956, 
and any such objection or representation should state the grounds 
on which it is made. Persons making an objection or repre- 
sentation may register their names and addresses with the clerk 
of the Isle of Ely County Council and will then be entitled to 
receive notice of the eventual approval of the town map. 





NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given at pp. 115, 
325, 572 and 654, ante :— 
Drart Maps aND STATEMENTS 


Last date for 
Surveying Districts covered Date of notice receipt of 
Authority representations 
or objections 
Gloucestershire Cheltenham, North Cotswold, 22nd October, 
County Council Northleach, Sodbury, Warm 1956 
ley Rural Districts ; Charlton 
Kings, Kingswood Urban 
Districts ; Cheltenham, 


Tewkesbury Boroughs: modi 
fications to draft maps and 
statements of 3rd December, 
1952; 18th February, 13th 
April, 21st May, 1953; and 
14th January, 22nd January, 
23rd February, 1954 


22nd September, 
1956 


West Sussex County : modifica- | 8th August, 1956 
tions to draft maps and 

statements of 27th September, 

30th October and 5th Decem 

ber, 1952 


West Sussex 
County Council 


Pewsey, Salisbury and Wilton, 30th August, 1956 2nd November, 


Wiltshire 
County Council Marlborough and Ramsbury 1956 
(Part), Amesbury (Part) 
Rural Districts : further 


modifications to draft maps 
and statements of 12th 
December, 1952; 24th July, 
1953 and 2nd July, 1956 


PROVISIONAL MAP AND STATEMENT 


Last date for 
applications 
to Quarter 
Sessions 


Surveying District covered Date of notice 


Authority 


Oundle and Thrapston Rural 


District 


Administrative 
County of 
Northampton 
County Council 


2ist August, 1956 17th September, 
1956 





NOTES AND 


“ The Solicitors’ Journal "” 
Saturday, October 13, 1956 


NEWS 


DEFINITIVE MAps AND STATEMENTS 





Last date for 


Surveying Districts covered Date of notice applications 
Authority to the 
| High Court 
Administrative Burton Latimer Urban District | 31st August, 1956 11th October, 
County of 1956 
Northampton Raunds Urban District 31st August, 1956 | 11th October, 
1956 


County Council 


OBITUARY 


Mr. H. B. CHAPMAN 


Mr. Horace Bailey Chapman, town clerk and clerk of the peace 
of the County Borough of Burton-upon-Trent for over twenty-five 


years, died on 29th September, aged 55. He was admitted 
in 1923. 
CoLonEL E. E. GREEN 
Colonel Ernest Edward Green, solicitor, of Cardiff, died 


recently, aged 78. He was for many years a Deputy Lieutenant 
and Under-Sheriff for Glamorgan, and was admitted in 1906. 


Mr. P. HIBBERT 


Mr. Percy Hibbert, retired solicitor and senior ex-Mayor of 
Hyde, died on 17th September, aged 80. He was a past president 
of the Ashton and District Law Association and served for many 
years as hon. solicitor to Hyde Chamber of Trade. He was 
admitted in 1897. 

Mr. H. C. J. S. KING 

Mr. Henry Charles John Shuttleworth King, solicitor, of 
Worcester, died on 28th September, aged 67. He was at one 
time deputy and acting town clerk of Worcester, and was 
admitted in 1920. 

Mr. C. R. WRIGHT 

Mr. Charles Reuben Wright, solicitor, of Keighley, Yorks, 
died on 29th September, aged 80. He was at one time chairman 
of the old Oakworth Urban Council, and was admitted in 1900. 


SOCIETIES 


The Soricitors’ ARTICLED CLERKS’ SOCIETY announces the 
following programme for October: 13th October: Autumn 
Dance, at Victoria Halls, Bloomsbury Square, W.C.1, 7 p.m. 
until 11.45 p.m. Bar and buffet—dress optional. Tickets at 
6s. each can be obtained from the dance secretary, c/o the 
Society’s address, or from any member of the committee ; and 


18th October: Varsity Debate, at The Law Society’s Hall, 
6 p.m. The motion is: ‘‘ This House regrets America and all 
things American.”” Those participating will be members of 


the Law Faculties of King’s College, University College, and the 
London School of Economics, and members of S.A.C.S. This 
is the first of six debates which it is hoped to hold during the 
season and it is hoped there will be a good attendance. 


Mr. R. T. D. Stoneham has been installed as Master of the 
WoRrSHIPFUL COMPANY OF SOLICITORS OF THE CiTy OF LONDON 
for the ensuing year. The Wardens are Mr. J. S. Chown and 
Mr. E. Bryden Besant. 





“THE SOLICITORS’ JOURNAL” 

Editorial, Publishing and Advertising Offices: 21 Red Lion Street, 
London, W.C.1. Telephone: CHAncery 6855. 

Annual Subscription : Inland £3 15s., Overseas £4 5s. (payable yearly, 
half-yearly or quarterly in advance). 

Advertisements must be received first post Wednesday. 

Contributions are cordially invited and should be accompanied by the 
name and address of the author (not necessarily for publication). 

The Copyright of all articles appearing in THE SoLiciTors’ JOURNAL 
is reserved. 
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